
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitl"on
o f

Ir is Restaurant,  Inc.

for Redetemlnatlon of a Defl.ciency or Revision
of a Determination or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
Per iod  21  28  /78-5  I  3L  180.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he is over 18 years of ager arid that on the
30th day of 0ctober,  1985, he served the within not lce of Decislon by cert i f led
mal-l upon lris Restaurant, Inc.r the petitioner ln the withln proceedlng, bI
encJ-osing a true copy thereof in a securely sealed postpaid wrapper addressed
as foLlows:

Ir ls Restaurant, ,  Inc.
82 Bank St.
New York, NY 10014

and by deposl"ting same enclosed in a postpaid properl-y addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

sald addressee ls the petitioner
said wrapper is the last known addrese

Sworn to before me thls
30 th  day  o f  October ,  1985.

ster oaths
sec t ion  174pursuant to Tax Law



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl,tl0n
o f

Ir is Restaurant,  Inc.

for Redeteruinatl"on of a Deficl"ency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  2 /  28  178-5  /  3L  /80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duJ-y sworn, deposes and says that he ls an employee
of the State Tax Conrnisslon, that he is over 18 years of age, and that on the
30th day of October,  1985, he served the wlthin not ice of Decielon by cert l f l "ed
mail upon Jack Ullnan, the representatlve of the petLtloner ln the withln
proceeding, by enclosing a t,rue copy thereof in a securely sealed postpal"d
wrapper addressed as fol lows:

Jack Ullnan
Ullman, Weisberg & Co.
117 Cut te rn l l l  Rd.
Great  Neck ,  NY 11021

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted St,ates Postal
Servlce withln the State of New York.

That deponent further says that the said addressee l"s the representatlve
of the petitloner herein and that the address 6et forth on said wrapper ls the
last known address of the representative of the petitloner.

Sworn to before me this
30 th  day  o f  October ,  1985.

ster oaths
sect l"on 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

0ctober  30 ,  1985

Ir is Restaurant,  Inc.
82  Bank St .
New York, NY 10014

Gentlemen:

Please take notice of the Declsion of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of revlew at the administrative leveL.
Pursuant to section(s) 1138 of the Tax Law, a proceedl-ng in court to revlert an
adverse decislon by the State Tax Commisslon nay be lnstituted only under
Article 78 of the Civll Practlce Law and Rul-es, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the conputation of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatlon Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t ionerrs Representat lve
Jack ULlman
Ullman, Wel-sberg & Co.
117 Cutterni l l  Rd.
Great Neckr NY 11021
Taxing Bureaurs Representat,ive



STATE OF NEW YORK

STATE TA)( COMMISSION

In the llatter of the Petltion

o f

IRIS RESTAURA}IT, INC.

for Revlslon of a Determl-natl-on or for Refund
of Sales and Use Taxes under Articl-es 28 and. 29
of the Tax Law for the Perlod February 28, L978
through May 31, 1980.

DECISION

Petltioner, Itts Restaurant, Inc., 82 Sank Street, New York' New York

10014, f l led a pet i t lon for revlsion of a deternlnat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod February 28'

1978 th rough t tay  31 ,  1980 (F i le  No.  42096) .

A fornal hearl.ng was held before Arthur Johnson, Hearlng Officer, at the

offices of the State Tax Cornmission, Two l,Iorld Trade Center, New York, New

York, on Apri l  4,  1985 at 2220 P.M., wlth al l  br iefs to be subnit ted by May 30,

1985. Pet l t l .oner appeared by Ul1nan, Wel.sberg & Co. (Jack Ul lman, C.P.A.).

The Audit  Dlvis lon appeared by John P. Dugan, Esq. (Angel-o ScopeJ-L1to, Esq.,  of

counsel) .

ISSUE

I{hether the Audit Dlvlslon properly determlned the sales and use tax

f- iabl l t ty of  I r is Restaurant,  Inc. for the perlods ln lssue.

TIMINGS OF FACT

1. On September 20, 1982, the Audit  Dl.v is ion, as a result  of  an audlt ,

issued a Notice of Determination and Demand for Paynent of Sales and Use Taxes

Due to Ir is Restaurant,  Inc. (r ' I r isr f)  for the period February 28, 1978 through

May 31 ,  1980.  The no t lce  assessed a  tax  due o f  $201608.88  p lus  pena l ty  o f

$ 5 , 1 5 2 , 2 2  a n d ,  i n t e r e s t  o f  $ 8 , 3 6 5 . 0 7  f o r  a  t o t a l  o f  $ 3 4 , L 2 6 . L 7 .



-2 -

0n the same date, a Notlce for an identlcal anount lras lssued against

lJ i l l - iam Gott l - ieb as off lcer of I r ls Restaurant,  Inc.

2. The pet i t ioner f t led sales and use tax returns for the perlod December 1,

1978 through February 28, L979; and March 1, L979, through May 31'  1979. No

addit l "onal taxes were assessed for these periods. The pet l t loner also f l led a

sales tax return for the perlod June 1, L979, through August 31'  1979. The

Audit  Divls ion assessed an addlt ional tax due of $2,477.84 for thls pertod. No

other tax returns lrere filed by petitloner.

3. Irls had ceased doing business at the tlme of the audlt. Books and

records were requested from petltloner, but those made available were incomplete

and could not be used as a basis for the audlt .  No purchase records, state or

federaL tax returns, guest checks, cash register tapes or cash disbursement

journals were submitted. Subsequent to the audit, the petl.tloner subuitted

records of cash receipts for May, 1978 and January, February and October of

L979. But,  these were al-so incomplete.

4. Since the Audit Divislon was unable to obtain records upon which an

audlt of lrls could be performed, it wae concluded that resort to external

indices rras necessary.

5. At the time of the audltr the Audit Division was condueting an audl.t

of another restaurant, Inca Bar and Restaurant (rrlncart), owned by !'Ii lJ-ian

Gottlieb, located in the same area of New York City and slnll-ar ln operatlon to

Ir is.  Since both restaurants were so siml lar,  I ' t  was concluded that I r isrs tax

L1ab11tty could be most accurately calculated by using figures taken from the

second restaurant.  Incars gross purchases for the 1979 calendar year,  as

reported on i ts Federal  rncome Tax return r tere f i371773.00. The Audit  Dl 'v l"s lon

used this f lgure as a basis t,o estl-mate Iris I s annual purchases and appl-ied a
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300 percent markup to arr ive at a tax J-tabiJ- i ty of $31021.84 per quarter for

Iris. The 300 percent markup was based on the Audit Dlvlsionrs past experience

with sl"nilar restaurants in the same area.

6. The petitioner argued that the taxes determlned to be due were excessive

because they were based on estlmated figures and a markup higher than that

enpl-oyed by Iris. No testimony or documentary evidence was submitted ln

support, of the petitl.onerrs contentions.

CONCLUSIONS OF LAT']

A .  Sec t ion  1135(a)  o f  the  Tax  Law s ta tes :

Every person required to col-lect tax shall keep records
of every sale.. .and of al-1 amounts pald'  charged or due
thereon and of the tax payable thereon, ln such form as the
Tax Commisslon nay by regulation require. Such records
shalL include a true copy of each sales sLlp, involce,
recelpt Ior]  statement.

Petl.tioner IrLs fal"led to malntaln books and records as required by

the Tax Law. ConseguentJ-y, the Audlt Divlsion properl-y estimated the taxes due

on the basis of external indlces pursuant to sectlon 1138(a) of the Tax Law.

B. That the method of estimatlng taxes employed by the Audlt Dlvision was

reasonable under the clrcumstances, and lrls failed to sustatn its burden of

demonstrating by clear and convincing evl"dence that the tax assessed wae

erroneous (Matter of Surface Line Operators Fraternal- Organlzationr Inc. v.

S ta te  Tax  Commlss ion ,  85  A.D.2d 858) .

C. That the pet i t lon of I r is Restaurant,r  Inc. is ln alL respects denied.

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENT
l)cT 30 1985
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rA-36 (e176)
I

5 s..State of New York 1 Department of Taxat ion
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

and Finance

Room lO7 - Bldg. #9
Sfate Campus
Albrnv, Nery Yorli 12227

Date of Request

llr/r s,/a

Requested by.
rax Appeals Bureau

IT' :o7 'tu" *s i

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Soc ia Security

Results of search by Fi les

Date  o f  Pet i t ion

- frn+- /4.
't"/*-r

ress 
?a A*^Z*b
r/*--/*/, n.% ,oo,7

a d d r e s s :

f ]  s"r" as above, no better address

PERMANENT RECORD

FOR INSERTION ]N TAXPAYERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

ALB AN Y,  NEW Y ORK 12227

October  30 ,  f985

Ir ls Restaurant,  Inc.
82 Bank St.
New York, NY 100f4

Gent,lemen:

Please take notlce of the Decision of the State Tax Comission enclosed
herewlth.

You have now exhausted your right of review at the adml"nistratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to revl.elt an
adverse decislon by the State Tax Cornmission may be lnstltuted onl-y under
Articl-e 78 of the Civll Practice Law and Rules, and must be comenced ln the
Suprerne Court of the Stat,e of New York, Albany County, withln 4 months fron the
date of this not lce.

Inquiries concernl.ng the computatlon of tax due or refund alLowed in accordance
with thls decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t ionerfs Representat ive
Jack Ullman
Ullman, I'Ieisberg & Co.
117 Cut te rmiL l  Rd.
Great  Neck ,  NY 11021
Taxlng Bureaurs RepresentatLve



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t ion

o f

IRIS RESTAUMNT, INC.

for Revlslon of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period February
through May 31, 1980.

DECISION

Refund
28 and, 29

28, 1978

Peti t ioner,  I r is Restaurant,  Inc.,  82 Bank Street,  New York, New York

100f4, f l led a pet l t ion for revlsl .on of a determl.nat ion or for refund of saLes

and use taxes under Artlcl-es 28 and 29 of the Tax Law for the perlod FebruarY 28,

1978 through May 31, 1980 (Fl le No. 42096).

A fornal hearlng was held before Arthur Johnson, Hearing Offlcerr at the

offlces of the State Tax Cornmlsslon, Two World Trade Center, New York, New

York, on Aprl l  4,  1985 at 2z2O P.M., wl. th al l  br iefs to be subnit ted by May 30'

1985.  Pet l t loner  appeared by  U l lnan,  Weisberg  & Co.  (Jack  U l lman,  C.P.A. ) .

The Audlt  Divis ion appeared by John P. Dugan, Esq. (Angelo ScopelLl to,  Esq.,  of

counsel)  .

ISSUE

Whether the Audit Divlsl.on properly determlned the sales and use tax

l lab l I l ty  of  I r is  Restaurant ,  Inc.  for  the per lods ln  issue.

FINDINGS OF FACT

1. On Septenbet 20,1982, the Audit  Dlvis ion, as a resuLt of an audlt '

issued a Notice of Determinatlon and Demand for Paynent of Sales and Use Taxes

Due to l r is Restaurant,  Inc. (" Ir is")  for the period February 28r 1978 through

May 31 ,  1980.  The no t lce  assessed a  tax  due o f  $201608.88  p lus  pena l ty  o f

$ 5 , 1 5 2 . 2 2  a n d  i n t e r e s t  o f  $ 8 , 3 6 5 . 0 7  f o r  a  t o t a l  o f  $ 9 4 , 1 2 6 . L 7 .
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On the same date, a Notice for an identlcal amount was iesued agalnst

Wll l ian Gott l ieb as off lcer of I r ls Restaurantr Inc.

2. The petitloner fiLed sales and use tax returns for the perl"od December l,

1978 through February 28, 1979; and March 1, L979, through May 31, L979. No

additional taxes \rere assessed for these perlods. The petl.tl.oner aLso flled a

sales tax return for the period June 1, L979, through August 31, L979. The

Audit  Divis ion assessed an addlt ional tax due of $2,477.84 for thls perlod. No

other tax returns nere f i led by pet i t loner.

3. Irts had ceased dolng business at the tine of the audit. Books and

records rrere requested from petitioner, but those made avallable were incomplete

and couLd not be used as a basis for the audlt .  No purchase records, state or

federal tax returns, guest checks, cash reglster tapes or cash disbursement

journals were submltted. Subsequent to the auditr the petl.tioner subnltted

records of cash receipts for May, L978 and January, February and October of

1979. But these were also incomplete.

4. Since the Audit Dlvlslon was unable to obtaln records upon whl.ch an

audit of Irls could be perforned, l.t was concluded that resort to external

indlces was necessary.

5. At the time of the audit, the Audit Dlvlslon was conductlng an audLt

of another restaurant, Inca Bar and Restaurant (ttlncart), owned by Wtllian

Gottlleb, J-ocated in the same area of New York City and simll-ar ln operation to

Ir ls.  Since both restaurants l rere so simi l-ar,  i t  was concluded that I r isrs tax

liabllity could be most accurately calculated by using figures taken from the

second restaurant. Incars gross purchases for the L979 calendar year, as

reported on i ts Federal  Income Tax return r f ,ere $37r773.00. The Audlt  Dlvis ion

used thls f igure as a basis to est imate Ir lsts annual purchases and appl ied a
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300 percent markup to arr lve at a tax l labt l i ty of  $3,02L.84 per quarter for

Iris. The 300 percent markup was based on the Audlt Divlslonrs past experlence

wlth sinilar restaurants in the same area.

6. The petltloner argued that the taxes determlned to be due were excessive

because they were based on estlmated figures and a markup higher than that

enployed by Iris. No testlmony or documentary evidence was submltted ln

support  of  the pet l t lonerrs content ions.

CONCLUSIONS OF LA![

Sect ion 1135(a) of the Tax Law stat,es:

Every person requl"red to collect tax shall keep records
of every sale.. .and of al- l  amounts paid'  charged or due
thereon and of the tax payabLe thereon, in such form as the
Tax Conmissl.on nay by regulation requlre. Such records
shal-l- incl-ude a true copy of each sales sl-ip, invol.ce,
receipt [or]  statement.

Petl-tioner Irls falLed to maintaln books and records as required by

the Tax Law. Consequently, the Audlt Divislon properly estirnated the taxes due

on the basis of externaL indices pursuant to sect ion 1138(a) of the Tax Law.

B. That the method of estimatlng taxes employed by the Audit Divislon was

reasonable under the clrcumstances, and Irls falled to sustaln ltg burden of

demonstratlng by clear and convincing evidence that the tax assessed was

erroneous (Matter of Surface Line Opeggrtors Fraternal Organlzatlonr Inc. v.

S ta te  Tax  Cor rmiss lon ,  35  A.D.2d 858) .

A .

C. That the pet i t ion of l r is Restaurant,  Inc. is ln

DATED: Albany, New York STATE TA)(

OcT 30 1985

al l -  respects denied.

COMMISSION


