
STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Interrent Transportatlon, Inc.

for Redetermlnation of a Deficiency or Revlsl.on
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  /  I  /79-8131 lAz .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck, belng duly sworn, deposes and eays that he ls an enployee
of the State Tax Conniseion, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the wlthln not ice of Declslon by certLf ied
maJ,l upon Interrent Transportatlon, Inc., the petitioner ln the wlthln
proceeding, bI enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as folLows:

Interrent Transportat ion, Inc.
e/o RAC llolding Co.
1 1 2  S .  B a y  R d .
N.  Syracuse,  NY L32L2

and by depositl"ng same enclosed ln a postpaid properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted Statee Postal
Servlce within the Stqte of New York.

That deponent further says that the saLd addressee is the petltloner
hereln and that the address set forth on eald lrrapper l"s the last known address
of the pet i t loner.

Sworn to before me thig
21s t  day  o f  August ,  1985.

Authorized to i lster_-taths
pursuant to Tax Law sect ion L74



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petl"tion
o f

Interrent Transportatlon, Inc.

for Redetermlnacion of a Deflcl"ency or Revislon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  |  L  179-8  l3L  182.

and by depositlng
post off ice under
Servlce withln the

That deponent
of the petttioner
last known address

AFFIDAVIT OF UAILING

State of New York :
s a .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he Le an employee
of the State Tax Conrmlesion, that he is over 18 years of age, and that on the
21st day of August, 1985, he served the within notlce of Decislon by certlfled
mall upon Arnol-d J. Itodee, the representatlve of the petitloner ln the withln
proceedinB, by encloslng a true copy thereof Ln a securely seal-ed poetpaLd
wrapper addressed as follolrs:

Arnold J. Ilodes
Arnold J. tlodes & Company
2030 Erie BLvd. East
Syracuse, l{l L3224

sane encLosed in a postpald properly addreesed wrapper in a
the excluslve care and custody of the United States Postal

State of New York.

further says that the said addressee l.s the rePreaentatlve
herel"n and that the addresa set forth on sald wrapPer le the

of the representative of the petl.tloner.

Sworn to before me this
21s t  day  o f  August ,  1985.

thorLzed to
pursuant to T

n is te r
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August  21,  1985

Interrent Transportatlon, Inc.
c/o RAC Hol-ding Co.
1 1 2  S .  B a y  R d .
N. Syracuse, NY L3212

Gentlemen:

Please take notlce of the Declslon of the State Tax Comiselon enclosed
herewith.

You have now exhausted your right of revlew at the adnlnistrattve Level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revl"ew an
adverse decision by the State Tax Conmisslon may be lnstLtuted only under
Artlcle 78 of the Clvll Practice Law and Rul-es, and must be connnenced ln the
Supreme Court of the State of New York, Albany Countlr withln 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the couputatlon of tax due or refund aLlowed ln accordance
wlth this decision nay be addressed to:

NYS Dept. Taxatlon and Finanee
Law Bureau - Litigation Unlt
Bulldtng /19, State Campus
Al-bany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

Peti t loner I  s Representat lve
Arnold J. llodes
Arnold J. Ilodes & Company
2030 Erie Blvd. East
Syracuse, NY 13224
Taxlng Bureauts Representative

e c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

INTERRENT TRAI{SPORTATION, INC.

for Revislon of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod September I, L979
through August 31, 1982.

DECISION

Peti t loner,  InterRent Transportat ion, Inc.,  c/o RAC l loldl .ng Co.,  112 South

Bay Road, North Syracuse, New York 13212, flled a petltion for revislon of a

determlnatLon or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlod Septenber 1, 1979 through August 31'  1982 (Ff le No.

4516s) .

A formal hearlng was held before Arthur Johnson, Hearlng Offlcer, at the

offices of the State Tax Conmlsslon, 333 East Washington Street, Syracuse, New

York, on November 26, 1984 at l :15 P.M. Pet i t loner appeared by Arnold J.

Hodes, C.P.A. The Audlt DLvlsLon appeared by John P. Dugan, Esq. (Anne Murphyr

E s q . r  o f  c o u n s e l ) .

ISSUES

I. trlhether petltioner paid the proper anount

from the rental and lease of motor vehlcles.

II. !,lhether the use of certaln automoblles and

was subJect to use tax.

of eales tax on l ts recelpts

shuttle buses by petltloner

III. I ' lhether the gasoJ-ine consumed in such vehlcl-es was eubJect to uae tax.
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FINDINGS OT FACT

1. Pet i t ioner,  InterRent Transportat ion, Inc.r  rrss engaged ln the automobi le

J-easlng busl.ness. Petltioner leased vehlcles on a long-term basls as ltell ag

day-to-day rentals.

2. On March 18, 1983, as the result of an audit, the Audlt Dlvislon

lssued a Notice of Deternlnation and Demand for Paynent of Sales and Use Taxes

Due against petitloner covering the perlod September 1, 1979 through Atrgust 31,

1982 fo r  taxea due o f  $51,970.03 ,  p lus  ln te res t  o f  $11 '670.13 ,  fo r  a  to ta l  o f

$ 6 3 , 6 4 0 . 1 6 .

3. Petitl-oner executed a consent extendlng the peri-od of l-imltatlon for

assessment of eales and use taxes for the perlod Septenber 1, 1979 through

November 30r 1979 to March 20, 1983.

4. An audit  of  pet l t ionerts books and reeords dlscLosed addlt lonal sales

and use taxea due amounting to $58r726.10. PetLt loner executed a consent to

f l -x lng of tax whereby i t  agreed to a l iabl l l ty of  $6,756.07. The disagreed

port ions of the audit  ($51,970.03) l rere aa fol lowe:

(a) addit ional sales tax due on automobl le leases $43,884.05
(b) addltlonal sales tax due on automoblLe sales
(c) use tax due on personal- use of rental vehlcles

by the corporatlon
(d) uae tax due on gasollne consumed for personal

use of corporate vehicles

L,270 .0 r

3 ,450 .72

3 ,365 ,25

The Audlt Dlvlslon exanlned daiJ.y and monthly rental. involces and

found that petltloner charged the customer, in additl.on to the rental or J-eaee fee'

a percentage equal to the sales tax rate Ln effect in the Jurisdlctlon where

the customer waa located. Petltloner dld not charge thls percentage to customers

who had issued a tax exemptLon certiflcate. These charges were poated to the

general J.edger in aa income account entitled ttrental eurchargestt. Petltloner

considered that the totaL amount coLlected from the custoner lncluded sales
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tax. In conputing taxable sales, petltioner comblned the surcharge account

with the l-eaee and rental income accounts and that total- was multiplled by 82

percent to arrive at the amount subJect to tax (20 NYCRR 530.4(b) provldes that

82 percent of the total rental or l-ease charge ls the taxable base where the

lessor paid al-J. registratlon fees and insurance charges). Petitloner deblted

the rrrental surchargett account when lt pald the sales tax and the balance ln

sald account nas consldered other lncome.

The Audlt DivlsLon determLned that the percentage added to the rental

or Lease charge was sales tax rather than a surcharge. This determlnation wae

based on the followLng reasons:

(a) the percentage of surcharge nas the same as the sales tax rate and no
such charge was made to tax exempt customers;

(b) the charge lras not identified by petitloner on the lnvoice;

(c) the Audit Divislon sent inquirles to several- of petltionerts customers
requestlng a breakdown of the monthl-y leaee charges. The responeee
lndlcated that sal-es tax was part of the charge.

Since the Audit Dlvislon deened that petltioner collected tax from the

customer on the total rental or l-ease charge, lt did not allow the 82 percent

computatlon for taxabl-e sales. The additLonal tax due of $43,884.05 was

determined by deducting the sales tax pald on rentals and leases from the

[rental surchargert account.

5. The Audit Divislon also found on audit that petitioner sold flve

automobiles wtthout collecting sal.es tax and the customers dld not furnlsh an

exemption cert i f icate. Thle resuLted ln a Llabl l - l ty of  $1r270.01. Fol lowing a

Tax Appeals Bureau conference, thLe l iabl l i ty was revlsed to $203.00. Pet l t ioner

agreed to the revised amount.

6. For account ing purposes,

vehlcles to three categories: (1)

petltloner charged depreclatlon expense on lts

lease vehicles; (2) rental  vehlcles; and (3)
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admLnistratlve. The deprecLatlon charged to the adnlnlstrative expense was for

three automoblles used by corporatlon offl.cers and two shuttle buses used to

transport customers to and from the airport. The automoblles used by the

officers were also used as eubstitute vehLcles when customerar automobiles were

belng repalred. The depreclation charges deducted on theee vehlcles were at

the rate of 2 percent per month.

The Audit Divlslon assessed use tax of $3r 450.72 on the amount of

depreclatlon charged to adninlstratlve expense on the basls that lt represented

the value of the personal use of the vehlcJ-es by petitioner. Petltloner argued

that the portlon of depreclatLon appllcabLe to the three autonoblles when used

as subst l tutes for other rental  vehicles was not taxable. Pet i t loner dld not

establish the extent that the automobLles were ueed as substltute vehlclee.

Petltloner conceded the personal use of the vehicles by the corporate offlcerg

was taxable, and estimated the depreciation subject thereto was $4r576,00 per

yeat.

Wlth respect to the shutt le buses, pet l t ioner argued that they were a

direct cost to the leasing function and therefore not subJect to tax.

7. Pet i t ionerrs account lng system also al located a port lon of gasol lne

purchases to adnlnlstrative expense. The Audit Divlslon consldered that such

gas was consumed ln the vehlcles referred to ln Flnding of Fact tt6rr and agseeeed

use tax thereon of $3 1365.25.

Petltioner nalntalned that the gas was purchased for resale and only

that portion used by the corporation officers lras taxable.

A. That petltioner

rental and leaee charge.

CONCLUSIONS OF LAW

col lected sales tax from l ts

Accordingly, petltioner was

customers on the total

not entitled to compute
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its taxable sales based on 82 percent of the charge as provlded ln 20 NYCRR

530.4(b).  Pet l t ioner l raa required to pay over the total-  tax col lected pursuant

to sect ion 1137(f f i )  of  the Tax Law.

B. That Tax Law $1101(b)(5) def ines rrsale, selJ- ing or purchasetr as

fol lows:

t'Any transfer of title or posaessLon or both, exchange or
barter, rental-, lease or llcense to use or consume, condltlonal or
otherwise, ln any manner or by any means whatsoever for a consldera-
t ion, or any agreement,  therefor. . . t r .

The Sal-es and Use Tax Regulations provlde that:

ttThe terns rrental, 1ease, llcense to uset refer to al-l trans-
actions ln whlch there ls a transfer of possesslon of tangible
personal property wlthout a transfer of t i t le to the property."  20
NYCRR 526.7  (c )  (1 ) .

The Regulations further provlde that:

t tTransfer of possessLon with respect to a rental ,  lease or
llcense to use, means that one of the following attrlbutes of property
ownership has been transferred:

(1) custody or possesslon of the tangible personal propertyr
actual or constructive;

(il) the right to custody or possesslon of the tangible personal
proPerty;

( l i l )  the r ight to use, or controL or dlrect the use of,  tanglble
persona l  p roper ty . r r  20  NYCRR 526.7(e)G) .

Petitioner dld not transfer possesslon of the shuttle buses to its

customers; thus, there rras no rental or lease. The buses were used by

petLtioner to transport customers to and from the aLrport and for such use

the buses were subject to the tax lnposed under section 1110 of the Tax Law.

The automobiles used by the corporate offlcers lvere also subJect to

use tax. PetitLoner fall-ed to establ-lsh that any portion of the depreciatlon

charged to the adninlstratl.ve category was for vehicles used in the leaslng or

rental functLon of the buslness.
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C. That since the automoblles and shutcle buses descrlbed ln Ftnding of

Fact ft6rr are taxabte, the Audlt DlvlsLon properly assessed tax on the gasoltne

consumed ln the operation of euch vehlcles.

D. That, tn accordance wlth Finding of Fact t'stt, the addl.tlonal- taxes

deternined due on the sale of automobi les ls reduced fron $1,270.01 to $203.00.

E. That the petLtlon of InterRent Transportatton, Inc. is granted to the

extent lndlcated ln Concluslon of Laly t'D"; that the Audlt DivLsion ie hereby

dlrected to modify the NotLce of Determlnatlon and Demand for Paynent of Sales

and Use Taxes Due Lssued March 18, 1983; and that, except as so granted' the

petltlon ls in all- other respecta denied.

DATED: Albany, New York STATE TAX COMMISSION

AUc 2 t €95
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDEO
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lSee Feverse)
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See SeYerse)
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