
STATE OF NEId YORK

STATE TAX COI',IMISSION

fn the Matter of the Pet l t lon
of

Robert B. Ilowe
President of Howe Oldsuobi le Pont iac, Inc. AFFIDAVIT OF MAILING

:
for Redeternl.natlon of a Deflciency or Revislon
of a Determinatlon or Refund of Sales & Use Tax 3
under Artlcle 28 e 29 of the Tax Law for the Perlod
12/ r /79-8/3t /80.  :

State of New York :
s s .  3

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax Commission, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the withln not lce of Decislon by cert i f led
arail upon Robert B. Ilowe, President of Howe Oldstrrobile Pontlac, Inc.r the
pet i t ioner in the wlthin proceedLng, bI encloslng a true copy thereof ln a
securely eealed postpaid wrapper addressed as fol lows:

Robert B. Howe
Prestdent of llowe Oldsnoblle Pontiac, Inc.
21 Greenwood Dr.
Orchard Park, NY 14127

and by deposl.ting same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t l t ioner .

saLd addressee is the pet l . t loner
said wrappir ls the last known address

Sworn to before me thls
6th day of February, 1985.

to



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petltlon
o f

Robert B. Howe
Presldent of Howe Oldsnobi le PontLac, Inc.

for Redetermination of a Deficiency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Art icLe 28 & 29 of the Tax Law for the
Per iod  I2 l  t  /79-813I  l8O.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany '.

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decl.sLon by cert l f led
uail upon Joseph J. Renda, the representatlve of the petltloner ln the wlthln
proceeding, by enclosing a true copy thereof in a securely sealed postpatd
wrapper addressed as fol lows:

Joseph J. Renda
1418 Kensington Ave.
Buffalo, NY 14215

arrd by deposlting same enclosed Ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitloner hereln and that the address set forth on said rffapper Ls the
last known address of the representat ive of the pet l t loner.

Sworn to before ne this
6th day of February, 1985.

ter oaths
pursuant to Tax Law sectlon 174
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February 6, f985

Robert B. Howe
Presldent of Howe Oldsnobi l -e Pont lac, Inc.
21 Greenwood Dr.
Orchard Park, NY 14127

Dear Mr. Ilowe:

Please take not ice of the Decisl .on of the State Tax Commission enclosed
herewlth.

You have now exhausted your right of review at the adnlntstrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to reviel t  an
adverse declsion by the State Tax CommlssLon Day be inst l tuted only under
Article 78 of the Civil Practlce Law and Rules, and must be conrnrenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no t ice .

InquLrl-es concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and FLnance
Law Bureau - Littgatl.on Unlt
Bui ldtng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yourE,

STATE TAX COMMISSION

cc:  Pet i t loner ts  Representa t ive
Joseph J. Renda
1418 Kensington Ave.
Buf fa lo ,  NY 14215
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petltlon

o f

RoBERT B. HOIdE,
PRESIDENT OF HOWE OLDSMOBILE PONTIAC, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December 1, L979
through August 31'  1980.

DECISION

. Petltloner, Robert B. Howe, Presldent of llowe oldsnoblle Pontiac ' Inc., 2l

Gr{nwood Drlve, Orchard Park, New York I4I27, filed a petition for revteion of

a determination or for refund of sales and use taxes under Articles 28 and' 29

of the Tax Law for the perlod Deeember 1r 1979 through August 31' 1980 (Flle

No. 36242).

A fornal- hearlng was held before Dennis M. Galllher, Hearing Offlcer, at.

the offices of the State Tax Counisslon, 65 Court Street, Buffal-o, New York, on

Aprl 'L 27, 1984 at 9:15 A.M., with al l  br lefs to be submltted by July 19, 1984.

PetttLoner appeared by Joseph J. Renda, P.A. The Audit Divislon appeared by

John P. Dugan, Esq. (James Del la Porta, Esq.,  of  counsel) .

ISSUES

I. Whether tax allegedly owed by Howe Oldsnoblle Pontiac, Inc. and

assessed as due agalnst petttioner as a person responslble to colLect and renLt

the same pursuant to Tax Law sect ions 1131(1) and 1t33(a) has been pald'  thue

warrantlng cancellation of the asaessment agalnst petitloner.

II. Whether, assumLng the aforementloned tax remalns unpaid, the Audlt

Division must proceed against the corporate entity before attemptlng to collect

fron pet l t ioner.
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I I I .  Whether penalty and

corporate ent i ty and assessed

lnterest nay be imposed on unpald tax owed by a

against one of i ts of f lcers.

FINDINGS OF FACT

1. On November 2O, 1981, the Audlt  Divls lon issued to pet l t loner '  Robert  B.

Howe, as an officer of Howe Oldsnoblle Pontlac, Inc., a Notice of Determinatlon

and Demand for Payment of Sal-es and Use Taxes Due for the period December l,

1979 through August 31, 1980 in the amount of $14'328.06, plus penalty and

lnterest. The amount of the assessment represents unpald tax l-labiLity reflected

on returns filed by llowe Oldsnoblle Pontlac, lnc. (ttthe corporationrr) for the

three quarter ly per lods ended February 29, 1980 ($6,384.84)r May 31, 1980

($4 '223.59) '  and August  31 '  1980 ($3 ,7L9.63) ,  p lus  pena l ty  and ln te res t .

2.  The corporat lon, a car dealership, ceased doing business on Septenber 19,

1980. According to pet l t loner,  the eorporat ionrs business act iv i t ies ceased as

the result  of  act ion undertaken by the Small  Business Administrat lon (rrs.B.A.rr) t

to whlch the corporat ion was overdue on payment(s) due on an S.B.A. note

payable. Marine lfidland Bank and General Motors Acceptance Corporatlon (rtG.U.A.C.rr)

also became invol-ved, due to vehlcles floor pl-anned at the dealershlp, and

seizure of the corporat lonts assets and l ts books and records occurred.

3. The Audit Divislon introduced ln evldence the sales tax returns (Forne

ST-100) for the three quarterly periods at issue, each of which bears an eight

digit number stamped ln the lower right hand corner, the thlrd diglt of which

ln each case ls a rr5rr. According to testimony by auditor John Cuthbertson,

this eight dlgit number is stamped on the return by the deposltory bank to

which the returns lrere filed (in this case, Marine Midland Bank) r and a "5" as

the third digit lndicates that no remlttance accompanled the return.l Io

I'  
The procedure for fllLng the tax returns at lssue was that Petitloner

mailed the returns to a post office box number which was the locked box malntalned
by Marine Mtdland as the Audlt Divlslonrs depository bank.
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addition, each return contains handwritten notations ln red ink, placed on the

returns by bank personnel- who handl-ed the returns, stating ttno fundstt, ttDtt,

rt-0-rr, 
"rt lrt, which aLso lndicates no remittance accompanled the return.

4. In addition to the foregolng, Audit Dlvlsion computer printouts

introduced ln evidence and testified to by Mr. Cuthbertson indicate, lnter

alia, that the corporation nas assessed for the unpaid amounts but that the

assessment lras ttuncollectlbl-e - out of businesstt. The prl-ntouts lndicate that

the tax was unpaid and that assessments nere outstandlng agalnst petltloner as

a responslble off icer of the corporat ion. These pr intouts also ref lect other

assessments issued against the corporation, pertalning to periods other than

those ln question, which were eLther purged or closed.

5. Petitioner testlfied that he was certain the taxes at lssue had been

paid, but that s ince the corporat lonrs books and records had been selzed, he

was unable to prove such paynent. As part of a civil actlon pending ln the

United States Distr lct  Court  (hlestern Dlstr ict  of  New York),  the corporatLon

has asserted that Marine Mldlandfs fail-ure to return or allow access to the

corporationrs books and records has prevented the corporation from reconatructlng

i.ts buslness affairs and proving payments to various taxlng authoritles.

Pet i t ioner asserts that such lack of access to the corporat lonts records

prevents him from provlng payment of the taxes assessed.

6. In response to the Audit  Divls ionrs Septenber 8, 1983 Ansser to the

pet i t ionerts Perfected Pet l t lon, pet i t ioner submitted a let ter dated September 19,

1983 requestlngr under the Freedom of Information Act, the following:

rr1. Copies of al-l tax returns allegedly filed by defendant corPoration
and recelved by New York State. The Department of Taxatlon wLll
certj.fy the receipt of sald returns and prepare an acknowledgenent
for each as to authent ic l ty.
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2. Certified copies of any assessments fll-ed agalnst Howe Oldsmoblle-
Pontiac, Inc. demanding payment of taxes alJ-egedly owed.

3. Any and all other data intended to be used by New York State in
the prosecut ion of this matter.r l

Thls request concluded with the foLlowlng paragraph:

rrFurther, since it is the statesr lntent to cover over 10 years of
tax natters it ls ny cont,ention that a 90 ninute llnlt is a violation
of ny civiL rlghts to a fair trial. Scores of witnesses and exPert
testinony to refute 10 years of allegations w111 ln my judgenent
requlre a great deal of  t ime.t l

7,  By a let ter dated Septenber 30, 1983, pet l t loner l ras advised that his

request was being forwarded to the Audit Dlvisionfs Records Access Offlcer, and

that petitioner should contact the Tax Appeals Bureau regarding hls request for

more time for the hearing. The lnformation requested rtas not furnished to

petitloner prlor to the heari.ng. As noted, however, each of the three returns

pertainlng to the asseasment at lssue, together wlth the various computer

printouts, !ilere offered in evidence at the hearing. In response to Petltlonerrg

assertion that providing these documents at the hearing was inadequate and dld

not allow petl-tLoner proper time to revlew and prepare, petltloner was offered

a continuance of the hearing for the purpose of revlew and preparatLon.

Petltloner dld not avall- hinself of such opportunity nor ls there evldence that

petitioner had made any interlm queries between the date of his request and the

date of the hearing as to why the ltens requested had not been supplled.2

8. Petltioner admits and does not contest the fact that he was' as

president of the corporation, personaLly responsible for any tax reguired to be

collected on behal-f of the corporatlon wlthin the meaning and intent of Tax Law

sect lons  1131(1)  and 1 f33(a) .  Pet i t loner  tes t l f ied  tha t  the  corpora t ionrs

accountants prepared the tax returns, which were then returned to the corporation

2 th" instant hearing, original-J-y scheduled for Thursdayr lrrti-L 26, 1984 at
1:15 P.M., l ras rescheduled at pet i t lonerrs request to Fr iday, LptIL 27, 1984 at
9:15 A.M., and was the only case scheduled to be heard on such date.
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to be slgned by petiti.oner (or another authorlzed slgnatory) and filed wlth

payment. Petltioner noted that he was not always the person who physlcally

signed and flled the returns and paynent checks. Petitloner was al-lowed a

perlod of time after the hearing (untlL July 19, 1984) to attempt to obtaln

copies of cancelled checks for the periods and tn the amounts at issue, based

on reference to such amounts, dates and checklng account number. No such

cancell-ed checks were submltted.

9, Petltioner maintalns that the tax

further, that even lf the tax lrere unpaid,

issue has been paid. He asserts '

ls the corporatton which nust be

at

i t

looked to first for palment. In addltlon, petitioner maintatne that penal-ty

and lnterest on unpald taxes may not properly be imposed upon petitloner.

Flnally, petLtioner asserts that the Audit Divislonrs fallure to furnish all

i tems sought by pet l t lonerts September 19, 1980 request warrants cancel lat ion

of the assessment.

CONCLUSIONS OF I,AW

A. That under sectlon 1133(a) of the Tax Law, every person requlred to

coLlect any tax lnposed by Artlcle 28 shall be personal.ly Liable for the tax

lmposed, colLected or requi-red to be col lected. Under sect lon 1113(1) t ' (p)ersone

required to collect taxrr is defined to incl-ude any officer or empl-oyee of a

corporation who as such officer or employee ls under a duty to act for such

corporation in conpl-ylng with any regulrement of [ArtlcJ.e 28].tt

B. Ihat petitloner hag conceded that he was a person requlred to collect

tax and tras personally responsible for taxes requlred to be collected by the

corporation, withln the meaning and lntent of Tax Law seetione 1131(1) and

1133(a). The evldence submLtted establlehed that there has been no payment of

tax due for the three quarterly periods at issue, elther at the time of fil lng

of the returns or subsequent thereto (see Flndings of Fact rr3rf and tt4tt).
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Accordingly, the tax assessed and unpald remains the personaL responsiblllty of

pet,itloner. Furthermore, there ls no requirement that the Audlt Dlvision

exhaust its avenues of collecting such tax from the corporatton prlor to

proceeding agalnst petitioner as a person responstble therefor eE.. Matter of

Keith PLerpont,  Off lcer of Treemania, Inc.,  State Tax Com., October 21, 1983).3

C. That the Tax Law does not excuse an offlcer or employee under a duty

to act on behalf of a corporation for penalty and lnterest due New York State

(l,latter of llarold Cohen, State Tax Comp. , December 14' 1982). Accordingly, lt

interest agalnstnas not improper for the Audlt Dl-vislon to lmpose penalty and

pet i t loner.

D. That, flna11y, the fallure to provlde the items requested by petltloner

in his Septenber 19, 1980 request does not warrant cancellatlon of the assess;ment.

Given the broad nature of the ltems requested, the fact that there are three

quarterly periods are at issue rather than the ten years alluded to ln petitlonerfs

request, and the submlssion at the hearlng of the requested documents concernlng

the three quarterly periods, together with the unacted upon opportunLty afforded

petltloner for a continuance of the hearlng, there is no basis established upon

which to cancel the assessment.

E. That the petltion of Robert B. Hower President of Howe Oldsnoblle

Pont lac, Inc. is hereby denled.

DATED: Albany, New York STATE TAX COMMISSION

FtB 0 6 1985

?- It is noted, in this regard, that the assessment fot the amounts at lesue
against the corporation shown on the computer prtntouts refl-ected the legend
ttuncol lect ible -  out of  buslness".
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