
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Hl l ton Pianos, Inc.
Robert Hllton

for Redetermlnation of a Deficlency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the
Per lod  12  |  L  /77-LL  /  30  /  80 .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Connle A. Hagelund, belng duly sworn, deposes and says that she le aa
enployee of the State Tax Conmlssion, that she ls over 18 yeare of age' and that
on the l3th day of December, 1985, she served the withln notlce of DeclsLon by
certlfled uall upon lli lton Pianos, Inc., Robert Hilton, the petltloners ln the
wlthln proceedlng, bI encloslng a true copy thereof ln a eecurely sealed
postpal.d lrrapper addressed as follows:

tll lton Pl-anos' Inc.
Robert Hilton
Lathan Clrcle Ma1I
Latham, NY 12110

and by depositl.ng same enclosed ln a postpald properly addreseed w'rapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wLthln the State of New York.

That deponent further says that the sald addresaee ls the petltloner
hereln and that the address aet forth on said lrrapper Ls the laet known address
of the pet l . t loner.

Sworn to
13th day

before me this

Aut ter oat s
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Hl l ton Planos, Inc.
Robert Hllton

for Redetermlnatlon of a DeficLency or Revlslon
of a DeternlnatLon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  12  /  I  /7  7 -LL  /  30  /8O.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Itagelund, being duly swornr deposee and eays that she is an
employee of the State Tax Counisslon, that she ls over 18 years of age, and that
on the 13th day of December, 1985, she gerved the wlthln notlce of Decleion by
certlfied nail- upon Edward P. Ryan, the representatlve of the petltlonere ln
the within proceedlng, by enclosl.ng a true copy thereof ln a securely sealed
postpald rrrapper addressed as folLows:

Edward P. Ryan
4 P ine  St .
Albany, NY 12205

and by depositlng
post off lce under
Service wlthln the

That deponent
of the petLt ioner
last known address

same enclosed in a postpal.d properly addressed wrapper ln a
the excluslve care and custody of the Unlted Stetes Postal

State of New York.

further says that the eaLd addressee is the representatlve
herein and that the address aet forth on sald ltraPper ls the

of the representat ive of the pet l t loner.

Sworn to before ne thLs
13th day of December, 1985.

ster oat
pursuant to Tax Law section 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December 13, 1985

I l i l ton Planos, Inc.
Robert l{llton
Latham Circ1e Mall
La than,  NY 12110

Gentlemen:

Please take not ice of the Decislon of the State Tax Conrmlssion enclosed
herewith.

You have now exhausted your rlght of review at the adnl"nlstratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to revlel t  an
adverse decision by the State Tax CommLsslon may be instituted only under
Article 78 of the Clvll Practice Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th ls  no t ice .

Inquirles concernlng the computatlon of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fihance
Law Bureau - Litlgation Unlt
Bul ldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner t  s Representat lve
Edward P. Ryan
4 P ine  St .
Albany, NY 12205
Taxing Bureauts Representat ive

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tion

IIILTON PIANOS, INC DECISION

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and, 29 :
of the Tax Law for the Period December 1, 1977
through November 30, 1980. :

Pet,itloner, t{ilton Planos, Inc., Latham Circle }'Ia1L, Latham, New York

12110, f i led a pet i t ion for revision of a deternlnat ion or for refund of eales

and use taxes under Articles 28 and 29 of, the Tax Law for the perl"od December 1,

L977 through November 30, 1980 (Fl le No. 33936).

A hear1ng was held before Brlan L. Fr iedman, Hearlng Off lcer,  at  the

off l -ces of the State Tax Cosrmisslon, Bul" ldlng l l9,  State Off lce Canpus, Albany'

New York, on May 20, 1985 at 1:15 P.M., wl- th al l  br lefs to be subnit ted by

August 15, 1985. Pet i t ioner appeared by Edward P. Ryan, Esg. The Audit

Dlvls lon appeared by John P. Dugan, Esq. (Thonas Sacca, Esq.,  of  counseL) '

ISSUE

Whether the Audit Divl-sion properly determined petitlonerrs saLes tax

l labt1tty.

FINDINGS OF FACT

1. On t"larch 20, 1981, as the result of a field audtt, the Audit Dl-vislon

lssued a Notice of Determlnatlon and Demand for Payment of Sales and Use Taxes

Due against pet l" t loner,  Hl l - ton Pianos, Inc.,  ln the amount of $191324.25r plus

penaLty  o f  94 ,264.52  and ln te res t  o f  $4r101.41 ,  fo r  a  to taL  due o f  $27,690.L9

for the perlod December 1, 1977 through Novenber 30'  1980.
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2. At a conference held prior to the hearlng, the Audit Divlsl"on reduced

the tax due to $15,485.60, plus penal- ty and interest,  as a result  of  addlt lonal

documentation submitted by petitioner.

3. Pet i t ioner is engaged in the retai l  sale of pianos, organs, sheet

music and various musical- accessories. During the perlod in issue, lt operated

stores ln Albany, Ut lca, Glens Fal ls,  Saratoga, Rensselaer and Rotterdam. Al- l -

of  pet i t lonerrs store managers and sales personneL were pald on a straLght

commission basls.

4. Each t lme a sales transact ion occurred at pet l . t ionerts stores, a sales

involce was prepared regardlees of whether full paynent. was made or only a

deposlt tendered. The saLes invol"ces were forwarded to the central offLce

where the office manager flled them. If a sale involving a deposlt ltas never

consummated, the deposlt nas returned to the customer and another copy of the

involce was marked vold or cancell-ed and forwarded to the central office.

Petitionerts accounting system was sonewhat erratic at the tlme and sometlmes

the dupllcate invoice would be assoclated with the orlginal and sometLmes

lt  woul-d be f i led separatel-y.

5. Each salesperson maLntained his or her own conrmission sheet which

listed nonthly consuumated sales. OnJ-y consuumated sales were counted toward

commisslon calculatlons. Deposl,ts on sales rdere not counted until the full

purchase price was tendered or a check was recelved from the finance comPany on

f inanced transact ions. I f  sales nere not reportedr rro commisslon was earned,

therefore, the sales personnel had an incentive to accurately report consunmated

sales on the commisston sheets. Ilowever, once the conml-sslon sheets were

turned in to the central offtce, neither the store managers nor the sales
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personnel had anythlng to do with preparat,ion of books and records or tax

returns.

6. The off ice manager at the central  of f ice posted al l  consummated salee

to a comblnation cash receipts/sales journal. It is unclear whether the offlce

manager used the lnvoicesr the comrnisslon sheets, bank deposits or some other

source to obtain the sales flgures which she posted to the Journal", The offLce

manager prepared sales tax returns from the journal-.

7.  In August,  L979, al l  of  pet i t ionerts records were moved to a warehouse

and l-eft ln an extremely disordered state. Upon commencLng the audltr the

audltor found the sal-es invoices scattered ln no partlcular order in boxes ln

the warehouse office. No journals or ledgers were available and, other than

the invol-ces, the only document provided was a Federal- tax return. Two of

petitionerfs employees trere able to put the sales lnvoices into a workable

order and the audltor totalled the sales from these invoices' applled the

appropriate sales tax rates and compared the result to sales tax reported in

order to arrive at addltlonal tax due.

8. Petitioner argued that use of the lnvolces was not an accurate indlcator

of its sales tax llabil-l"ty because there were duplicate involces and lnvoices

representing unconsummated sales. Petitioner dld notr however, produce any other

documents, either durlng the audlt, at a pre-hearlng conference or at the

hearing, which would provide a more accurate indlcatlon of its sales. The

nonthly commisslon sheets and cash recel"pts/sales journal were never gl-ven to

the auditor or placed in evldence at the hearing.

9. Some of pet i t l "onerts employees attenpted to organize the involces in

order to identify unconsurnmated sal-es, but it was virtualLy inposslble' given

the conditlon of the invoices, to determine which sales were consurrmated and
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which were deposlts only. It shouLd be noted that in 1975 an Lndependent

cert l f ied publ lc accountant reviewed pet i t ionerts account ing procedures and

descrl"bed petl"tlonerfs handling of sales and deposits as "sloppy bookkeeping"

and ttinexcusable.tt Petltioner dtd not change its accountl-ng system untll- after

the audit  per iod.

10. In revlewlng the lnvolces, petitionerts employees found several

invoices which appeared to have been deposits only. They made phone cal-ls to

the customers named on the suspect lnvoices to verify whether a consunmated

sale occurred. Of the invoices checked, five were found to have been cancelled

sales. The f lve sales tot ,al led $9,500.00 i temized as fol lows:

Sales Prl"ce Tax Assessed

$2 ,  195 .00
695  .00
935 .00

4 ,  200 .00
r , 475 .00

$9 ,500 .00

$131 .70
48.65
65.45

168 .00
59 .00w

CONCLUSIONS OF LAW

A. That a t t . . .vendor is obl igated to maintain records of his sales for

audit purposes (Tax Law, $1135) r and the State, when conductlng an audlt, muat

determlne the amount of tax due tfrom such information as may be avalIable, I

but t i f  necessaf, j r  the tax may be est imated on the basls of external lndl-cesl

(Tax  Law,  51138,  subd.  [a ] ) . r r  Korba v .  New York  S ta te  Tax  Conmiss ion '  84  A.D.zd

655. Exactness in determinlng the amount of sales tax J-iabtltty is not requl"red

where it is the petltlonerts oriln fallure to malntain proper records whl"ch

necessitat,es the use of external l"ndl.ces. Markowitz v. State Tax Comlssionr

5 4  A . D . 2 d  1 0 2 3  a f f  r d  4 4  N . Y . 2 d  6 8 4 .

B. That pet l t ionerrs basl"c source documents, the lnvoices, r tere adnit tedly

ln such a chaotlc state that lt was virtually lnposslble to determine whl"ch lnvoLces
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represented consummated sales and whl.ch represented deposits. None of the other

records supposedly malntained by petltloner which would have verlfied sal-es were

ever provided and, therefore, the auditor was Left with no alternative but to

determl"ne the tax due using the invol"ces.

C. That petltloner was able to show through l"ts onn lnvestigatl"on' as

dLscussed ln Finding of Fact "10t', that five of the sales upon which tax was

assessed were cancelled and, therefore, the asaessment l"s to be reduced by the

$472.80 in tax due on such sal-es.

D. That the pet i t lon of Hl l - ton Pianos, Inc. ls granted to the extent

indlcated in tr' lnding of Fact t'2" and Conclusion of Law "Cr'; that the Audit

Dlvislon is directed to nodify the Notlce of Determination and Demand for

Payment of Sales and Use Taxes Due issued March 20, 1981 accordingly; and that,

except as so granted, the petLt ion is in al l  other respects denied.

DATED: Albany, New York

DEC 13 1985

STATE TAX COMMISSION

PRESIDENT

SSIONER
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