
STATE OF

STATE TN(

NE!il YORK

COMMISSION

In the t"latter

Heldelberg

of the Pet l t lon
o f
Eastern ,  Inc .

says that the,sal .d addressee ls the pet l t loner
set forth on said wrapper Ls the Last known address

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic lency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  L 2 l I l 7 7  -  8 l 3 I l 8 O .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that, he ls an employee
of the State Tax Cornmlssion, that he ls over 18 years of ager and that on the
L6th day of July,  1985, he served the within not lce of Decislon by cert i f led
nal l  upon Heldelberg Eastern, Inc.,  the pet i t loner Ln the withln proceedlng, bY
enclosing a true copy thereof ln a securely sealed postpaid wrapper addressed
as fol lows:

Heldelberg Eastern, Inc.
73-45 Woodhaven Blvd.
Glendal-e, NY 11385

and by depositlng same enclosed ln a postpaid properly addreseed wrapper ln a
post offlce under the exclusive care and custody of the Unl.ted States Postal
Servlce wl.thln the State of New York.

That deponent further
hereln and that the address
of the pet l t ioner.

Sworn t,o before me thls
16 th  day  o f  Ju ly ,  1985.

horlzed to a inister oaths
pursuant to Tax Law sect lon 174



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t l .on
o t

Heldelberg Eastern, Inc.

for Redetermination of a Deficiency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  L 2 / L / 7 7  -  8 1 3 1 1 8 0 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duLy sworn, deposes and says that he ls an employee
of the State Tax Comnlssion, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the withln not ice of Declslon by cert i f led
mail upon Larry Abowl.tz, the representative of the petitloner in the lf,lthln
proceedlng, by encloslng a true copy thereof in a securely sealed postpal.d
\rrapper addressed as foLlows:

Larry Abowitz
Ernst & Whlnney
153 East  53rd  St .
New York, NY 10022

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unl.ted States Postal-
Servlce withln the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petitioner hereln and that the address set forth on sald wraPper is the
last known address of the representative of the petitioner.

Sworn to before ne thls
16 th  day  o f  Ju ly ,  1985.

Authoiized to
pursuant to Tax
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S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Ju ly  16 ,  1985

Heidelberg East,ern, Inc.
73-45 Woodhaven Blvd.
Glendale, NY 11385

Gentlemen:

Please take notice of the Declslon of the Stat,e Tax Connlssion enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedl.ng in court  to revlew an
adverse decision by the State Tax Comrnission may be lnstltuted only under
Article 78 of the Civil- Practl.ce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of this not ice.

Inquiries concernlng the computatlon of tax due or refund allowed in accordance
wlth this decLsion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigatlon Unit
Bulldlng /f 9, State Campus
AJ-bany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat lve
Larry Abowitz
Ernst & tr{hinney
153 Bast  53rd  St .
New York, NY 10022
Taxlng Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
:

o f
:

IIEIDELBERG EASTERN, INC. DECISION
:

for Revi.sion of a Determl-nation or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Period December 1, L977
through August,  31, 1980. :

Pet i t ioner,  Heidelberg Eastern, Inc.,  73-45 tr Ioodhaven Boulevard'  Glendale,

New York 11385 f i led a pet i t ion for revlslon of a determinat lon or for refund

of sal-es and use taxes under Articles 28 and 29 of the Tax Law for the perlod

December L, 1977 through August 31, 1980 (Fi le No. 37802).

A fornal hearing was held before Daniel J. RanalLi, Hearlng Offlcer' at

the offLces of the State Tax Commission, Two World Trade Center,  New York, New

York, on Decembet 7, 1984 at 9:30 a.n.,  with al l  br iefs to be submitted by May

13, 1985. Pet i t ioner appeared by Larry Abowitz,  Esq. The Audlt  Divl-s lon

appeared by John P. Dugan, Esq. (Anna Col-I-el-o,  Esg. of counsel) .

ISSUE

Whether the Audit Division properly lmposed a use tax on equipment purchased

by pet l t loner and loaned to the Rochester Inst i tute of Technology.

FINDINGS OF FACT

1. On March 2, 1982, as the result  of  a f ie ld audit ,  the Audit  Dlvls ion

issued a Notice of Determination and Demand for Payment of SaLes and Use Taxes

Due against pet l t loner,  I {eidelberg Eastern, Inc.r  ln the amount of $37'483.76

p lus  in te res t  o f  $10,988.45  fo r  a  to ta l  due o f  $48,472.2L  fo r  the  per lod

December 1, 1977 through August 31, 1980.
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2. At a prehearing conference, adjustments were made to the origLnal

assessment leavJ-ng $7 1502.46 ln use tax at issue.

3. Pet i t , loner is engaged in the buslness of sel l ing computer ized pr int lng

and graphics equlpment.  Sometime after December 1, 1977, pet l t loner took a

computerized prLnting press from its stock and loaned lt to the Rochester

InstLtute of Technol-ogy (f'RITr'). RIT used the equipment for the educatLon of

students in the use of computerized printlng equipment. In addition to expressing

its charitabl-e intent, petitionerrs purposes in loaning the equipment nere to

create future favorable Lnpressions of lts equipment among the students, to make

Lts trade name more fanril-iar and to use it as a form of advertislng. Petitloner

retained title to the equipment and it was carried on petitioner's books as

I'equipment for loan". Petitioner depreciated the equipment on lts books. The

total  value of the equipnent loaned was $104,758.00.

4. 0n audit, the Audit Divislon determlned that the equipnent l-oaned to

RIT was subject to use tax as tanglble personal property withdrawn f,rom stock

and used for promotional purposes. Petitioner malntalns that because the

equipment was used by RIT, an exempt organization, there is no use tax due from

pet i t ioner .

CONCLUSIONS OF LAW

That sect lon 1110 of the Tax Law provldes, in pert inent part '  that:

rfExcept to the ext,ent that property or services have
already been or will be subject to the sal-es tax under
this art ic le,  there is hereby inposed on every person
a use tax for the use wlthin thls state on and after
June flrst, nineteen hundred seventy-one, except as other-
wise exempted under this article, (A) of any tanglble
personal property purchased at retai l ,  (B) of any tangible
personal properly manufactured, processed or assembled by
the user, if items of the same kind of tangible personal
property are offered for sale by hln in the regular course
o f  b u s i n e s s . . . t ' .

A .
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B. That 20 NYCRR 526.9(a) provldes:

ttThe word tuset means and lncl-udes the exercise of any
right or polrer over tangible personal- property by the
purchaser thereof and lncludes, but is not linited to
the recel-vl"ng, storage or any keeplng or retentlon for any
length of tiner withdrawal from storage, EDy lnstall-atlon'
any affixation to real property, or any consumptlon of
such property.  r l

lJithdrawal from storage means to remove from storage any tanglble

personal property which was so stored for any purpose whatsoever (2Q NYCRR

s25.e  lb l  t3 l ) .

C. That a purchase for resale is excluded from the definltlon of tetaLl.

sa le  and is  no t  subJec t  to  sa les  and use tax  (Tax  Law S 1101[b ] t4 l ) .  However ,

tangible personal property which ls purchased and given away without charge,

for promotion or advertislng purposes is not purchased for resal-e. It Ls a

retail sale to the purchaser thereof and is not a sale to the recipient of the

proper ty  (20  NYCRR 526.6  [c ] [  ] ;  see  Wax l i fe ,  U .S.A.  Inc .  v  S ta te  Tax  Conn iss lon ,

6 7  A . D .  2 d  1 0 4 0 ) .

D. That, although petitioner may have originally purchased the equlpment

for resale, when lt nithdrew the equlpment from stock to loan it to RIT the

equipment was no longer excl-usivel-y for resale and became subject to use tax.

The fact that RIT is an exempt organLzatlon ls irrelevant. The wlthdrawal of

tangible personal property from stock for use as a gl f t ,  whether for chari table

reasons, promotions, advert is lngr goodwil- l  or any other reason' subjects such

property to use tax.

E. That the pet i t ion of Heidelberg Eastern, Inc. is granted to the extent

indlcated ln Finding of Fact "2"; that the Audlt Division is directed to nodlfy

the Notlce of Determination and Demand for Payment of Sales and Use Taxes Due



issued March 2, 1982 accordingly;

is in al l  other respects denied.

DATED: Albany, New York

JUL 16 1985

-4-

that, except as so granted'

STATE TAX COMMISSION

the pet l t lon

PRESIDENT
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/See r9everse/

P 035  b30  81e

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL
(See FeverseJ
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