
STATE OF NEhI YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Halr  and Nai ls,  Inc.

for RedetermLnation of a Deflciency or Revision
of a Deterninatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3 /  L /7 9-8 /  3I  /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrnlssion, that he is over 18 years of ager and that on the
7th day of November, 1985, he served the withln not l .ce of Declslon by cert i f ied
nal1- upon l{alr and Nails, Inc., the petitloner ln the wlthln proceeding, by
enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed
as fol lows:

Hair and Nai ls,  Inc.
1655 E.  14  St ree t
Brooklyn, NY LI229

and by depositing same enclosed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee ls the petltloner
herein and that the address set forth on sald rilrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before me this
7th day of November, 1985.

to
pursuant to Tax Law sect ion L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t ion
o f

Hair  and Nai ls,  Inc.

for Redetermlnation of a Deficlency or Revlslon
of a DeterminatLon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod 3 /  I  /7 9-8 /  3L /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duJ-y sworn, deposes and says that he ls an enployee
of the State Tax Comlssion, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the withln not lce of DecisLon by cert l f led
mall- upon Harry Lewls, the representative of the petitloner ln the within
proceedinB, bI encLoslng a true copy thereof ln a securely sealed postpald
wrapper addressed as follows:

Harry Lewis
299 Btoadway
New York, NY 10007

and by depositlng same encl-osed ln a postpaid properLy addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representatl.ve
of the petitloner herein and that the address set forth on said wrapPer ls the
last known address of the representat ive of the pet l t ioner.

Sworn to before me thls
7th day of November, 1985.

t o er oat
sec t lon  174pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

November 7, 1985

I{air and Nalls, Inc.
1655  E .  14  S t ree t
Brooklyn, NY 1L229

Gentlemen:

Please take not lce of the Declslon of the State Tax Conmisslon enclosed
herewl-th.

You have now exhausted your right of revlew at the admlnistrativc l-evel.
Pursuant to scction(s) 1138 of thc Tax Law, a proceedlng in court to revlcn an
adverse declsion by the State Tax Conmission nay be instituted onLy under
Artl.cle 78 of the Clvll Practlce Law and Rulcs, and must be cornmenced ln the
Suprcne Court of the State of New York, Albany County, within 4 months fron thc
date of thls not ice.

Inqulrles conccrning the conputatlon of tax due or refund all-owed in accordance
with this decislon may be addressed to:

NYS Dept. Taxatl-on and Finance
Law Burcau - Lltigatlon Untt
Buildtng /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-207A

Very truly yours'

STATE TAX COMMISSION

Peti  t ioner t  s RepresentatLve
Harry Lewl-s
299 Broadway
New York, NY f0007
Taxlng Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

HAIR AND NAILS, INC.

for Revislon of a Determlnation or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Period March 1,
through August 31, L982.

1 .  0n  November  18 ,

and Na i1s ,  Inc . ,  a  Not ice

1982, the Audit divlslon issued

of Determinatl-on and Demand for

DECISION

to pet l t loner,  Hair

Payment of Sales and

Refund
28 and, 29

L979

Peti t toner,  I la ir  and Nai ls,  Inc.,  1655 East 14th Street,  Brooklyn, New

York 1L229, filed a petitl-on for revision of a determlnation or for refund of

saLes and use taxes under Articles 28 and 29 of the Tax Law for the period

March  I ,  1979 th rough August  31 ,  1982 (F l le  No.  4L777) .

A hearlng was held before Frank A. Landers, Hearing Off icer,  at  the

offlces of the State Tax Cornmission, Two World Trade Center, New York, New

York, on JuJ-y 26, 1985 at 9:50 A.M. Pet l t loner appeared by l larry Lewis, Esq.

The Audlt  Dlvls lon appeared by John P. Dugan, Esq. ( l , tart  F. Volk,  Esg.,  of

counsel) .

ISSUES

I. Whether the Audit Divislon properJ-y determlned additlonaL sales taxes

due from Retlaw Novel- t ies, Inc.,  a bulk sale sel ler.

II. If so, whether the Audl-t Dl-vlsion ls regulred to take action against

the aforesald bulk sal-e sel-ler prlor to seeking to obtaln sales taxes due from

petLt loner,  the bulk sale purchaser.

FINDINGS OF FACT



I

-2 -

Use Taxes  fo r  taxes  o f  $Sr830.80 ,  p lus  pena l ty  o f  $1rL42.70  and ln te res t  o f

$11274.71, fox a total  amount due of $8,248.27 for the perlod March 1, L979

through August 31, L982. The notice contained the following explanation:

ttThe followl-ng taxes are determined to be due from RetLaw
Novelt ies, Inc. and represents your L1ab111ty, as purchaser '  in
accordanee with Sect ion 1141(c) (slc) of  the Sales Tax Law."

2. On JanuarY 18, 1983, the pet l t ioner t lnely f l led a pet l t lon for a

hearing to review the notice of determlnatlon. It ls the posltlon of petltl"oner

that the Audit Divlslon lncorrectl-y deternlned the addl-tlonal taxes due from

Retlaw Noveltl"es, Inc. (rrRetlaw") and, further, that the Audit Divlsion is

required to attempt to collect the taxes allegedJ-y due from Retlaw' the bulk

sale sel ler,  before seeking to col lect said taxes from the Pet i t ioner '  the bulk

sale purchaser.

3. It ls the position of the Audlt Divlslon that the taxes due from

Retlaw were based on the type and location of the busl"ness and are therefore

correct and that they are not required to collect against a bul-k eale seLLer

prlor to seeking to collect from a bulk sale purchaser

4. Retlaw, a New York corporatlon, owned and operated a beauty salon

known as tr14 East Hair Designers" and tr14 East Unlsextt located at 1401 KLnge

Highwayr Brooklyn, New York. On June 28, L982, Retlaw and Martin Schaffer

entered into an agreement with Larlsa Tselnik for the sale of the buslness to

1"1s. Tsel-nik. Ms. Tsel-nik subsequently formed petitloner, Ilalr and Naile, Inc.

and asslgned her r ights ln the contract of  sale to pet l t loner.  On July 16, 1982'

pet i t loner purchased the business for $15,000.00 of whlch $11500.00 was al locable

to furnl ture and f lxtures.

5. On August 27, L982, the pet i t ioner sent a Not l f lcat lon of Sale,

Transfer of Assignnent ln BuLk to the Audit Divislon. 0n August 30' 1982' the



-3-

Audit  Dlvis ion sent to the pet i t loner a Not ice of Clalm to Purchaser,

Not ice to Escrow Agent to Mart in Schaffer.

and a

6. On September 13, 1982r the Audlt  Dl-vls lon sent a Not ice to the Sel ler

whereln it requested Retlaw to submlt speclfic information l.n order that the

Audit Dlvlslon could determLne Retlawrs sales tax l-lablllty. Wtren Retlaw

falled to respond to the Audlt Dlvlsl"onrs request for lnfornatlon, the Audlt

Division lssued the notLce of determinatl.on against the petltloner. The taxea

due were subsequent ly reduced to $51631..84 as pet i t ioner f tLed a salea tax

return for the period July 16 through August 31, 1982 showtng a tax due of

$  1 9 8 . 9 6 .

7. At the hearlng, the Audlt Dlvlsion offered no evidence of the basie

for lssuing the notice of deternlnation or the nethod used to compute the

addl"tional taxes determtned to be due.

CONCLUSIONS OF LAW

A. That sect lon 1138(a)(1) of the Tax Law providesr in pert inent Part '  aa

fol lows:

"(a)(1) I f  a return requlred by this art ic le ls not f i l -ed, or
if a return when flled is incorrect or lnsufficl.ent' the amount of
tax due shall- be determlned by the tax conmissl-on from such infornatlon
as may be avall-abLe. If necessary, the tax may be est,imated on the
basis of external indices, such as stock on hand, purchases, rental
pald, number of rooms, location, scale of rents or charges, comparable
rents or chargesr type of accommodatl-ons and servl.ce, number of
empLoyees or other factors."

B. That the record does not show a basls for lssulng the notlce of

determlnation or explain the external lndex ueed l.n computlng the tax due;

therefore, the not ice of determinat lon ls hereby cancel led.



c.

D .

DATED:

That,  in view of Conclusion of

That the petition of Hair and

Albany, New York

Law ttBtt ,  Issue I I  ls moot.

Nal. ls,  Inc. ls granted.

STATE TAX COMMISSION

No\/ 0 ? 1985
PRESIDENT
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rA-3g Qli.o) State of New York -  Department of Taxat ion and Finance

Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

h#t epp.* Burcetar 
' ''

Roqa IOZ - glds. nn \Shlc Omprr

Date of Request

a/rs

Reque qg[l,tfp.*r Burceiar-
nffi lO7 - Blds. 7.9 \.
$*r Crmru
Abrny, lrf.r yo* lzlil7

Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Socia1 Securi ty Number Date  o f  Pet i t ion

ress

t t t6 8.
0.r*/,/2r., V, % ///7?

Resul ts  of  search by Fi les

New address :

|  |  Same as above, no better address

Other :

Date of Search

?ERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

Halr and Nal ls,  Inc.
1655 E.  14  St ree t
BrookJ-yn, NY I I229

Gent,lemen:

Please take notlce of the Declslon of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your rlght of rcview at the administratl,vc level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng l-n court  to revlew an
adversc decision by the State Tax Commlssion may be lnstituted only under
Articlc 78 of the Clvll Practlce Law and Rulcs, and must, be comenccd l"n the
Supremc Court of the State of New York, Albany County, within 4 nonths from the
date of thls not ice.

Inquiries concerning the computatl"on of tax due or refund allowed in accordancc
wlth thls decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unl-t
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX CO},IMISSION

Peti t loner t  s Representat ive
Harry Lewis
299 Bxoadway
New York, NY 10007
Taxing Bureau rs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

HAIR At{D NAILS, INC.

for Revlsion of a Determination or for
of Sales and Use Taxes under ArtlcLes
of the Tax Law for the Period March 1,
through August 31, L982.

1. 0n November 18,

and Na i ls ,  Inc . ,  a  Not ice

L982, the Audit dlvlslon l-ssued

of Determinatlon and Demand for

DECISION

to pet l t loner '  Halr

Payment of Sales and

Refund
28 and
r979

? o

Peti t l "oner,  Hair  and Nai ls,  Inc. e 1655 East 14th Street,  Brooklyn, New

York 1L229, f l led a pet l t lon for revlslon of a deterninat ion or for refund of

sales and use taxes under Articl-es 28 and 29 of, the Tax Law for the perlod

March 1, 1979 through August 31, 1982 (Fi le No. 41777).

A hear{ng was held before Frank A. Landers, l{earing Offtcer' at the

offices of the State Tax Comissl"on, Two llorld Trade Center, New York' New

York, on July 26, 1985 at 9:50 A.M. Pet i t l -oner appeared by Harry Lewte, Esq.

The Audtt  Divls lon appeared by John P. Dugan, Esq. (Mark F. Volk,  Esq.,  of

counsel) .

ISSUES

I. }ltrether the Audit Dl"vislon properly determined addttional eales taxea

due from Retlaw Novelt ies, Inc.,  a buLk sale seLl-er.

I I .  I f  so, whether the Audit  Dlvls ion ls requlred to take actLon against

the aforesald bulk sale seller prior to seeking to obtaln sales taxee due from

petl-tioner, the bulk sale purchaser.

FINDINGS OF FACT



-2-

Use Taxes  fo r  taxes  o f  $5 ,830.80 ,  p1-us  pena l ty  o f  $1 ,L42.70  and in te res t  o f

$Lr274.77 ,  fo r  a  to ta l  amount  due o f  $8 ,248.27  fo r  the  per iod  March  1 ,  L979

through August 31, 1982. The notice contained the followlng explanatlon:

ttThe followtng taxes are deternined to be due from Retlaw
Novelt ies, Inc. and represents your l labl l i ty,  as purchaser,  in
accordance wlth Sect ion 1141(c) (stc) of  the Sales Tax Law."

2. On January 18, 1983, the pet i t ioner t inely f i led a pet i t lon for a

hearing to review the notice of determination. It ls the posLtlon of petl-tioner

that the Audlt Divislon incorrectly determined the additlonal taxes due from

Retlaw Novelties, Inc. (rrRetlaw") and, further, that the Audl"t Diviston te

requlred to attempt to collect the taxes allegedly due from Retlaw, the bulk

sale seller, before seeklng to coll-eet said taxes from the petitloner, the bulk

sale purchaser.

3. It ls the position of the Audit Division that the taxes due from

Retlaw were based on the type and locatlon of the buslness and are therefore

correct and that they are not requlred to collect against a bulk sale seller

pr lor to seeking to coJ- lect f rom a bulk sale purchaser.

4, RetLawr a New York corporation, owned and operated a beauty salon

known as t'14 East Hal-r Designerstt and rt14 East Unl-sextt Located at 1401 Kl.nge

Hlghway, Brooklyn, New York. On June 28, 1982, Retlaw and Martin Schaffer

entered lnto an agreement with Larlsa Tselnik for the sale of the busl.ness to

Ms. Tselnik. Ms. Tsel-nlk subsequently formed petitioner' Ilair and Nal-ls, Inc.

and asstgned her r ights in the contract of  sale to pet i t ioner.  On July 16, L982,

pet i t ioner purchased the business for $15,000.00 of whlch $1r500.00 was aLLocable

to furniture and f l-xtures.

5. On August 27, L982, the pet i t loner sent a Not i f icat ion of Sale,

Transfer of Assi.gnment l-n Bulk to the Audlt Dl-vision. On August 30, 1982, the
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Audlt  Divis ion sent to the pet i t loner a Not lce

Notice to Escrow Agent to Mart in Schaffer.

of CLain to Purchaser, and a

6. On September 13, 1982r the Audit Divl-sl-on sent a Notice to the Sel,ler

whereln lt requested Retlaw to subml-t speclfl"c infornation in order that the

Audlt Dlvision could determlne Retlawts sales tax l-lablllty. When Retlaw

falled to respond to the Audit DivLsionrs request for infornation, the Audit

Division issued the notlce of determination agalnst the petLtloner. The taxes

due were subsequent ly reduced to $5,631.84 as pet i tLoner f l led a sales tax

return for the perlod July t6 through August 31, 1982 showlng a tax due of

$ 1 9 8 . 9 6 .

7. At the hearing, the Audit Division offered no evldence of the basis

for issuing the notice of determination or the nethod used to compute the

addft,lonal- taxes determined to be due.

CONCLUSIONS OF LAW

A. That sect lon 1138(a)(1) of the Tax Law provl"des, in pert lnent part ,  aa

fol- lows:

"(a) (1) I f  a return requlred by this art lc le ls not f l led'  or
if a return when flled ls lncorrect or lnsufficient, the amount of
tax due sha1l be determlned by the tax comml-ssion frou such lnformation
as mey be available. If necessary, the tax may be estimated on the
basis of external-  lndices, such as stock on handr purchases, rental
paidl number of rooms, Location, scal-e of rents or chargess comparable
rents or charges, type of accommodations and service, number of
enployees or other factors.rr

B. That the record does not shorr a basis for issulng the notice of

determlnation or explain the external lndex used ln conputing the tax due;

therefore, the not lce of determlnat ion is hereby cancel l -ed.



c.

D .

DATED:

-4-

That,  in vlew of Conclusion of Lard "Bt ' ,  Issue I I  Is moot.

That the pet l t lon of l la l"r  and Nai ls,  Inc. is granted.

Albany, New York STATE TAX COMMISSION

N0v 0 7 1985
PRESIDENT


