
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

I IPS Capitol ,  Inc.

for Redetermlnation of a Deflciency or Revlslon
of a Deternination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  End lng  8131/81 .

AFFIDAVIT OF I,IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he le an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
16th day of July,  1985, he served the withln not ice of Declslon by cert l f l .ed
nal l  upon HPS Capitol ,  Inc.,  the pet i t ioner in the wlthin proceedlng, bY
encloslng a true copy thereof in a securely sealed postpaid atrapper addressed
as fol lows:

HPS Capltol ,  Inc.
1124 First  Avenue
New York, NY 10021

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the excl-uslve care and custody of the Unlted States Postal
ServLce wlthln the State of New York.

That deponent further says that the sald addresaee ls the Petitl.oner
hereln and that the address set forth on sald lrrapper is the last knoltrl address
of the pet l t ioner.

Sworn to before me thls
16 th  day  o f  Ju ly ,  1985.

Authorized to inister oat
Law sect ion 174pursuant to Tax



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

I IPS Capitol ,  Inc.

for Redetermination of a DeficLency or Revlslon
of a Deternination or Refund of Sales & Use Tax
under Artl.cle 28 & 29 of the Tax Law for the
Perlod Ending 8/3Ll8I.

AFFIDAVIT OF I,IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an empt-oyee
of the State Tax Comission, that he ls over 18 years of age, and that on the
16th day of Ju1y, 1985, he served the wlthln not ice of Decislon by cert i f ied
mall upon Seth D. Friedland, the representative of the petitl.oner in the wlthln
proceeding, by enclosing a true copy thereof in a securely seal-ed Postpaid
wrapper addressed as folLows:

Seth D. Fr iedland
Frledland, Lalfer & Robblns
233 Broadway
New York, NY 10279

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States PostaL
Service wlthln the State of New York.

That deponent further says that the sald addressee is the rePresentative
of the petltioner herein and that the address set forth on sald wraPper ls the
l-ast known address of the representative of the petitLoner.

Sworn to before me thls
16th day of Jul ,y,  1985.

pursuant to Tax Law sect lon I74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

July  16,  1985

HPS Cap i to l ,  Inc .
1124 Ftrst  Avenue
New York, NY 10021

GentLemen:

Please take notice of the Decislon of the State Tax Coumissl-on enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revlert an
adverse declsion by the State Tax Conrmission rnay be instltuted only under
Artlcle 78 of the Civil Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New Yorkr At-bany Countlr wlthin 4 months fron the
date  o f  thLs  no t lce .

Inquiries concerning the computation of tax due or refund all-owed in accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigatl.on Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petltloner I s Representatlve
Seth D. Fr ledland
Friedl-and, Laifer & Robblns
233 Broadway
New York, NY 10279
Taxing Bureauf s RepresentatLve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Petltlon

o f
3

HPS CAPITOL, INC. DECISION
:

for Revlsion of a Determinatlon or for Refund
of Sal-es and Use Taxes under ArtLcles 28 and, 29 z
of the Tax Law for the Perlod Endlng August 31'
198r .  :

Petltioner, HPS CapLtol-, Inc. r 1124 Flrst Avenue, New York, New York

10021, f l led a pet l t lon for revlslon of a determlnat ion or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod endlng

August 31, 1981 (Ft le No. 42639).

A formal hearing was held before Arthur Bray, Hearl"ng Offlcer, at the

offlces of the State Tax Conmission, Tvo tforld Trade Center, New York' New

York, on Octobet 29, 1984 at 2:45 P,NI. ,  wlth aLl br lefs to be subnlt ted on or

before December 17, L984. Petltloner appeared by Frtedland, Lal.fer & Robblne

(Seth D. Fr ledland, Esq.,  of  counsel) .  The Audlt  Dlvls lon appeared by John P.

Drgan, Esq. (AngeJ-o A. ScopeJ-l- i to,  Esq.,  of  counsel) .

ISSUE

Wtrether penal-ties and interest lrere properly assessed agalnst petltloner

for the late fll lng of sales and use tax returne for the months of June' July

and August,  1981.

FINDINGS OF TACT

1. On December l, 1981, the Audit Dlvislon lssued a Notlce and Demand for

Payment of Sales and Use Taxes Due which assessed saLes and use taxea aa

fol lows:
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Period
Ended Tax

Paynents/
Credlts BalancePenalty Interest

J u n e  3 0 ,  1 9 8 1  $  3 4 , 8 5 8 . 2 4  $ 1 , 7 4 2 . 9 2  $  2 6 3 . 5 3  $ 3 4 , 8 5 8 . 2 4  $  2 , 0 0 6 . 4 5
J u l y  3 1 ,  1 9 8 1  3 4 , I 5 3 . 2 0  L , 7 0 7 . 6 6  I 5 7  . 4 4  3 4 , L 5 3 . 2 0  1 , 8 6 5 . 1 0
A u g u s t  3 1 ,  1 9 8 1  3 1 , 9 6 0 . 6 4  2 , 2 3 7 . 2 4  8 8 2 . 7 5  0 . 0 0  , 3 5 , 0 8 0 . 6 3

T o t a l  $ 1 0 0 , 9 7 2 . 0 8  f i 5 , 6 8 7 . 8 2  $ 1 , 3 0 3 . 7 2  $ 6 9 , 0 1 1 . 4 4  $ 3 8 , 9 5 2 . 1 8

2. Accordlng to the computer records of the Department of Taxation and

Flnance (t'Departmentrr), the paynent due for June, 1981 was nade on August 12'

1981. The July,  1981 renit tance was made on September 1, 1981 and the August '

1981 remit tance was made on October 8, 1981 and not credited to pet i t ionerfs

account unt i l  October 26, 1981. The foregolng conputer records for the nonths

of June and July, 1981 do not indicate whether the dates that the Audlt Ot?lston

asserts that paynents were made were based upon the dates that the remittances

of sales and use taxes were received by the Department or the dates that the

remlt tances of sales and use taxes were credited to pet i t ionerrs account.

3. Petitioner was required to flle sales and use tax returns on a nonthl-y

bas is .

4. PetLtioner operated three autonobll-e service stations in Manhattan

which were engaged ln gasoline sales and autonobiLe repair servlces.

5. During the period in issue, the sales and use tax returns l tere prepared

by Mr. Robert  Hinckley, who served as pet l t ionerrs comptrol ler.  After the

returns were prepared, Mr. Kal lsh, who rras pet i t ionerrs presldent,  and another

individual- would review the returns. Thereafterr the returns, with a remittance'

would be nal led.

6. I t  was pet l tLonerrs pract lce to nal l  the sales and use tax returns on

the twentleth day of each month.

7. The sales and use tax return for the month of June, 1980 was prepared

between the tenth and fourteenth of JuJ.y,  19Bl and nai led on July 20, 1981.
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8. The sales and use tax return for the nonth of July, 1981 was prepared

during the beginnlng to the ntddLe of August and nalLed on Auguet 20, 1981.

g. The sales and use tax return for August, 1981, and accompanylng check

dated October 5r 1981, were mal led late because of lL lness wlthin the comPany.

On October 8, 1981, pet i t lonerrs check was received by the Department and on

October 9, 1981, the check was dlshonored by pett t lonerts bank. The reason

pet l t lonerrs check was dlshonored was because, on October 7'  1981r the Department

placed a levy on petltionerts bank account. At the tlme petltloner prepared

its check which accompanled the August, 1981 return, there were sufflclent

funds l-n petitionerts bank account to honor the check.

10. Petltloner has been operating since 1975 or L976 and. has never been

charged wlth naking a late payment untll the Notlce at issue hereln.

CONCLUSIONS OF LAW

A. That sect lon 1145(a)( l )(11) of the Tax Law provides for the remlssion of

penalty, and that portlon of interest exceedlng the minl.mum amount prescribed

by law when it ls deternlned by the Counisslon that the deJ-ay or fallure to

fl1e or pay the tax due ls for reasonable cause and not willful negJ-ect.

B. That petitloner tlnely prepared and malled lts sales and use tax

returns for the months of June, 1981 and July, 1981 (see l{attet of Englneers

Country Club, Inc.,  State Tax Comrission, Apri l  6,  1983).  Accordlngly,  the

penalty and interest lmposed for the months of June, 1981 and July, 1981 ls

cancell-ed.

C. That petitioner has not clearly establlshed reasonable cauee for the

delay ln fll lng the sales and use tax return due for the nonthly perlod ended

August, 1981. However, slnce petltloner did remit the salee and use taxes due

by October 8, 1981 and slnce the reason petltl.onerrs check was not honored was
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because the Department of Taxatlon and FLnance levied upon petitionerf6 account,

the penalty and lnterest ln excess of the statutory nlnimum for the perlod of

t ime after October 8, 1981 ls caneel led.

D. That the petLtion of HPS Capitol, Inc. ls granted to the extent of

Concluslons of Law trB" and 'rCt' and the Audit DLvLsion ls dlrected to nodlfy the

NotLce and Demand for Payuent of Sales and Use Taxes Due, dated December 1r

1981, accordLngly.

DATED: Albany, New York

JUL r61985
STATE TAX COMMISSION
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