
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl.tLon
of

Gulf  Ot l  Corp.

for RedetermLnation of a Deficlency or RevLslon
of a DeterninatLon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r L o d  6 l L / 7 4 - 5 1 3 1 1 7 7  &  9 / L / 7 7 - 8 1 3 L 1 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Al-bany :

David Parchuck, belng duJ-y sworn, deposes and says that he ls an enployee
of the State Tax Conmlssion, that he Ls over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin notlce of DecisLon by certlfled
nall upon Gulf 011 Corp., the petLtloner in the withln proceeding, b]t encloeLng
a true copy thereof Ln a securel-y sealed postpaid wrapper addressed as follows:

Gulf OII- Corp.
ATTN: David J. Wllkinson
P.O.  Box  2227,  Tax  Dept .
Houston, TX 77252

and by depositing same encl-osed Ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before ne this
7th day of November, 1985.

says that the saLd addressee is the petltl-oner
set forth on said lrrapper is the l-ast knoltn address

ster oat
pursuant to Tax

yLn
Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

Gulf  O11 Corp.
ATTN: Davld J. Wllklnson
P . 0 .  B o x  2 2 2 7 ,  T a x  D e p t .
I louston, TX 77252

Gentlemen:

Pl-ease take not,ice of the Declal-on of the State Tax Commlssion enclosed
herewith.

You have now exhausted your right of review at the adml"nl.stratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proccedlng in court to revl.ew an
adverse decl.sion by the State Tax Conmission may be lnstltuted onLy under
Article 78 of the Civil Practice Law and Rul-es, and must be comenced l.n the
Supreme Court of the State of New York, Albany County, rrithin 4 monthe from the
date of.  this not ice.

Inqulrles concernLng the computatlon of tax due or refund allowed ln accordance
with thls decislon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgatlon Unlt
Butldlng ll9, State Campus
AJ-bany, New York L2227
Phone # (518) 457-2070

Vcry truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tions

of
:

GULF OIL CORPOMTION

for Revl.sl-on of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and, 29 :
of the Tax Law for the Perlods June 1, L974
through May 31, 1977 and Septenber l ,  L977 :
through August 31, 1980.

:

DECISION

Petl.tloner, Gulf Oll- Corporatlon, Attn: Davld J. WtLkinson, Tax Department,

P.O. Box 2227, Houston, Texas 77252, f l led pet i t ions for revlslon of a deterul-

nation or for refund of saLes and use taxes under Artl"cles 28 and 29 of the Tax

Law for the periods June l, L974 thtough May 31, 1977 and September I' 1977

through August 31, 1980 (Fi l -e Nos .  25523 and 39565).

A formal hearl"ng was heLd before DennLs M. Galllher, Ilearl"ng Offtcer, 8t

the offices of the State Tax Conrmission, Bullding /f9, State Office Campus,

A lbanyr  New York ,  on  Octobet  29 ,1984 a t  10 :45  A.M. ,  w t th  a l l  b r le fs  to  be

flled by February 28, 1985. Petittoner appeared by DavLd J. WlLklnson, Senlor

Tax Analyet. The Audit DivLsion appeared by John P. Dugan, Esg. (James Del-la

P o r t a ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. lJhether use tax ls due on the lnetallatlon of kiosks and canopl.es at

pet l t ionerrs gasoLine stat ions.

II. Whether the Audlt Divislon properly used test perlod and proJectlon

audlt techniques in determining use tax due on recurrLng purchases.

III. Whether penalty and interest in excesa of statutory minLmum amounts

should be reduced or abat,ed.
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FINDINGS OF FACT

1. On September 11, 1978, the Audit Dlvj-slon lssued to petLtloner' Gulf

Oil Corporation ("Gul-f"), a Notlce of Deternlnation and Demand for Payuent of

Sales and Use Taxes Due for the perlod June 1, L974 ttrtough May 31, 1977 ln the

amount of $89 1420.46r plus penalty and intereet. GuIf had prevlousl-y executed

a val-idated consent allowlng assessment for the noted perlod to be made on or

before September 20, L978,

2. Prior to the hearing, the parties resolved a number of the ltems at

issue in the above-noted assessment, thereby reducl"ng the amount at lssue

(excluslve of penaLty and lnterest)  to $28r351.06, the breakdown of whl"ch le

hereinafter more fully described.

3. On August 11, 1982, the Audlt Dlvlsion lssued to Gulf a Notice of

Determination and Demand for ?aynent of Sales and Use Taxes Due for the perlod

September 1, 1977 t tr tough August 31, 1980 ln the amount of $37'058.69, pLus

interest, with no penaltles belng asserted. Gulf had prevlously executed a

valldated consent allowlng assessment for the noted period to be made on or

be fore  August  20 ,  L982.

4. Prtor to the hearlng, the parties resolved certain of the ltems at

issue in the above-noted assessment, thereby reducing the amount at lseue

(excl-uslve of Lnterest)  to $16r181.59, as hereLnafter more epeclf ical ly detal led.

5. Gulf ls engaged l"n the produetlon, distrlbutl.on and sale of petroleum

products. The l-tems remalning at l-ssue herein conslst of the f oLlowlng two

categorlee:

a) use tax in the amount of $1Lr74I.92 assessed on
recurr ing expenses for the perlod 6l I l74 through 513L177.
A detalLed audlt of lnvoices for two monthsr June 1975 and
January L977, revealed taxable purchaees in the amount of
$101801.00 upon which tax was not pal.d whLch' when compared
to gross sal-es for such sample months ($64,052'669.00)
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yielded an error rate of .0f69 percent.  Thls error rate
was then applted to reported gross sales for the entl-re
audit  per lod ($1,051 ,652,422.00) to arr l -ve at audited
additional taxable purchases of $177 r64L.00 and tax due in
the amount of $ 1I ,7 4L .92.

b) Use tax due on kiosks (booths) and overhead canopLes
installed at certal-n of Gulf rs gasoline stations located ln
New York State, in the respectiveramount,a of $13 1233.41 for
the  per iod  6 / I /74  th rough S lg t / l l '  and  $16,181.89  fo r  the
per iod  9 l I /77  th rough 8 /3L180.

6. The klosks or booths are prefabrLcated bulldlngs with floors, waLls'

roofs, wlndows, doors, plumbing, llghting and heatlng whlch are cemented lnto

place on cemeot foundatlons at the various station locations. They are con-

structed of brick, cement, and eteeL, are approxinately 8 feet by 18 feet ln

size and serve as the cashier/attendantre booth at each locatlon. The canopies

consist of steel roof decklng whlch ls bolted (as opposed to welded) together

and bolted to upright steel columns which are embedded ln concrete in the

ground. Although l-acking ln further speciftcltyr lt is Gulffs assertion that

the kiosks and canopies would be substantlally damaged and rendered unusabLe tf

removed.

7. Gulf owns some of the station locatlons at whlch the canoples and

klosks at issue were installedr arrd Leases the balance of such locationg. A11

of the l-eased locations invol-ve long-tern leases, each of which has a renewal

or extenslon optl-on. Distinction between leased locatlone and owned (deeded)

locatlons is set forth by the followlng chart:

The amount due for the perlod 6/I/74 through 5/31177 was initl.ally stated
to be $161609.14. I lowever,  at  the cormencement of the hearing, Gulf
produced evidence that two lnvolces, ln the auounts of $1'020.88 and
$2,355.85, respect l-velyr represented doubLe bl l l lngs. The Audlt  Dl"vis lon
conceded this point and accordingly reduced the amount at issue from
$ 1 6 , 6 0 9 . 1 4  t o  $ 1 3 , 2 3 3 . 4 1 .
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Station LocationExhlbit Number

4-A
4-B
4-C
4-D
4-E
4-E
4-C
4-H
4-r
4-J
5-A
5-B
5-C
5-D
5-E
5-F
5-G
5-H
5-r
5-J
5-K
5-L
5-M
5-N
5-O

Lease/Ownershlp

infornation not provlded
ownership
lease
lease
ounershl-p
*ownershlp (Treuarco)
lease
Iease
ownershlp
lnformatlon not provl.ded
Lease
leaee
lease
lease
ownershlp
ownership
Lnforuatton not provl"ded
ownership
*ownershlp (Treuarco)
ownership (Trenarco)
*ownershlp
lease
ownershlp
ownershlp
ownershlp

New Hartford, N.Y.
Syracuee,  N.Y.
5501 Broadway,  N.Y.C.
E .  2 3 r d  S t . ,  N . Y . C .
C l c e r o ,  N . Y .
De lnar ,  N .Y.
Val ley Stream, N.Y.
North Massapequa, N.Y.
Schenectady, N.Y.
Tonawanda, N.Y.
Southhampton, N.Y.
1260 l t icksvi l le Rd.,  Massapequa, N.Y.
900 Broadway, Maseapequa, N.Y.
North Massapequa, N.Y.
Monroe,  N.Y.
Great  Neck ,  N.Y.
Hamburg, N.Y.
I t h a c a ,  N . Y .
Southpor t ,  N .Y.
Midd le ton ,  N.Y.
Maspeth ,  N.Y.
Sta ten  Is land,  N.Y.
PLainvLew, N.Y.
Tuxedo Park, N.I .
Bronx ,  N.Y.

These locatlons are owned by Gulf as the result of the August 20'
1973 nerger of Gulf and Tremarco Corporatlon.

8. Gulf hae never removed a canopy or a kl.osk from any of tts station

locatlons, either during the tenure of a lease or at the expl"ratlon of a lease.

9. The canopies and klosks are lncluded ln calculatlng the real proPerty

tax assesgments by the various locaLltles where the statlons are sltuated.

10. It is undl.sputed that Gulf naLntalned complete and accurate booke and

records, and that such books and records were made avallabl-e for audlt. There

ls no assertion made nor any evidence that Gulf consented to a test perlod and

proJection therefrom to determine tax due on recurring expenses. No evLdence

rdas presented by Gulf to refute the amount of taxable purchasea on whlch tax

lras not pald as deternined by the two month detalled audlt of such purchasee

($10,801.00 ;  see  F lnd ing  o f  fac t  "5 -a" ) .
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11. Gulf asserts that the canopies and klosks are capltal lmprovements and

that tax was lmproperly assessed thereon. Gul-f aleo malntaina the projectlon

of tax due on recurring expenses was l"mproper. Finally' Gulf notee that

penal-ty was imposed only for the earller of the two perlods at lssue (611174

through 5l3ll77) and, based on its past exemplary ftltng and paynent record and

the nature of the items at Lssue, seeks abatement of the penalty lmposed for

such period and reductlon of interest to the et,atutory minlmum amount.

CONCLUSIONS OF LAW

A. That inasmuch as Gulf naintalned and made avall-able for audLt complete

and adequate books and records, the Audlt Dlvlsionra resort to test perlod and

proJectlon audLt technlques wlthout Gul-frs conaent was unwarranted [Chartair,

Inc. v.  State Tax Conrmlssion, 55 A.D.2d 44 (1978)1. Thereforer tax assessed ae

due on recurr ing expenses for the perlod 6/r /74 through 5l3Ll77 is reduced to

the amount of tax found due but unpaid on such expenses for the sample months

of June 1975 and January 1977 (see Findlngs of FacE "5-a" and "10"),

B. That the term "capltal inprovementrr ls deflned by sectlon 1101(b)(9)

of the Tax Law as follows:

I'Capital improvement. An addltion or alteration to real ProPerty

(f) Substantially adde to the value of the real property or
appreciably prolongs the usefuL l-lfe of the real ProPerty;
and

(1i) Becomes part of the real property or is permanentLy

;:: ::;:,' :"::;"'::"il"l::;:,il :1":,:i:il"1.::tli :il"'
(lti) Is intended to become a permanent installatlon-r'

Thl.s provision, enacted by Chaptet 47L of the Laws of 1981 (effectLve JuLy 7,

198f),  repreaents a leglsLat ive enactment of the substance of the Comlsslonte

previously pronulgated regulat lon on the subjectr  located at 20 NYCRR 527.7 (a)(3).



C. That

on the issue

is nlsplaced.

whlch defines

v. State Tax
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petLtlonerts assertion that the Real Property Tax Law le control-llng

of what constitutes a capital- inprovement for sales tax Purposeg

Rather,  l t  ls the cr i ter la set forth Ln Tax Law sect ion 1101(b)(9)

a capltal improvement (

Conmr ,  67  A.D.2d 1029;  Mat te r  o f  Roberson v .  S ta te  Tax  Com. '  65

A . D . 2 d  8 9 8 )  .

D. That there exlsts ln l-aw a presumptlon that tenant-installed fLxtures

and tnprovements are not nade with an intentlon to enhance the pernanent or

lasttng value of the property and thus do not qual-lfy as capltal lmprovements

pursuant to Tax Law sect ion 1101(b)(9) (pe"pt" 
"x 

t" f .  tOO p

Boy land,  144 N.Y.S.2d  88 ,  mod.  on  o ther  g rounds,  284 A.D.  1033 '  rev td  on  o ther

grounds, 309 N.Y.685; see Ttf f t  et  aI- .  v.  I lorton et al . ,  53 N.Y. 377).  I lowever,

the facts may serve to rebut such presurnptlon (Matter of Flahrs of Syracuee, Inc.

l r .  Tu l l y ,  89  A.D.2d 729) .

E. That glven the nature of the klosks and canopies and the manner ln

whlch they are afflxed to the real- property the lssue presented turns upon

whether such itens were Lnstalled wlth the intention that they were to be

permanent affixatlons to the realty.

F. That in those instances where Gulf owns the real- property on whlch lta

stations are situated (see Finding of Fact t'7t'), the kiosks and canoples are

clearl-y lntended to be permanent addltions to such real property and thus neet

the cr l ter ia of capLtal .  lmprovements under Tax Law sect lon 1101(b)(9).

Wlth respect to the leased statlons, the terms of the Leases provlde,

in general, that the buiLdings and lmprovements are to remaln with the lessor

at lease expLration, but that rrtrade fixtures" may be removed by Gul-f. The

terms of the leases give no lndlcatLon of whether canoples and klosks constl.tute
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trade flxtures removeable by Gu1f, or rather congtltute Ltems the ownerehlp of

which has been ceded to the Leasors as permanent additions to their propertles.

Under the facts presented, it has not been shown that canopl"es and klosks

lnstalled at Gulf's leaeed statl"on Locatlons meet the thlrd enumerated

crl ter lon of Tax Law sect ion 1101(b)(9).  AccordfngJ,y, canoplee and kloeks

inetalled at such locatlons do not quatify as capitaL finprovements (see Matter

of Meri t  011 of !ew_Yog!,  State Tax Conrm., JuLy 10, f985).

G. That the penalty asserted for the period June I ' L974 through May 31,

1977 Ls cancell-ed, and lnterest for such perl-od ls reduced to the minimum

statutory anount.

H. That the petitlon of Gulf 011 Corporatlon for the perLod June I, L974

through laay 31, 1977 ls granted to the extent indlcated ln Concluslons of Law

ItAlr, rrFrr, and ttctt and the Notice of Det,erminatl.on and Demand for Paynent of

Sales and Use Taxes Due dated September 11, L978, as reduced and recomPuted ln

accordance herewith is sustained. The petltlon of Gulf Oil Corporatlon for the

perlod September L 1977 through August 31, 1980 ls granted to the extent

lndleated Ln Conclusion of Law "F" and the Notice of Determtnation and Denaod

for Payment of Sales and Use Taxes Due dated August 11; 1982, ae reduced and

recomputed Ln accordance herewlth, ls sustalned.

DATED: AJ-bany, New York STATE TN( COMMISSION

Nov 0 ? 1985
PRESIDENT
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