
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

Shahen Guiragosslan
dlb/a Tufaros Servlce Statlon

for Redeternlnatlon of a DeflcLency or Revlslon
of a DetermLnation or Refund of Sales & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the
Per lod  9  /  L  /78-5  /31 /81 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax ComLssion, that he ls over 18 years of agee and that on the
7th day of November, 1985, he served the wl.thln notice of Decislon by certlfLed
mail upon Shahen Guiragosstan d./b/a Tufaros Servlce StatLon, the petltloner ln
the wlthln proceeding, by enclosing a true copy thereof in a securely sealed
postpaLd wrapper addressed as follows:

Shahen Guiragossl.an
d/b/a Tufaros ServLce Stat lon
LL2-44 Roosevelt  Ave.
Corona, NY 11368

and by deposltLng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excLusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addreasee ls the petltloner
hereln and that the address set forth on said lrrapper is the last known addrees
of the pet l t ioner.

Sworn to before ne this
7th d,ay of November, 1985.

to ter oat
Law sect ion 174pursuant to Tai



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Shahen Guiragossl-an
d/b/a Tufaros Service Stat ion

for Redetermination of a Deficlency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per iod  9  I  L  178-5  131/81 .

and by depositing
post off ice under
Service lrithln the

That deponent
of the pet i t ioner
last kno$rn address

AFFIDAVIT OF }IAILING

State of New York :
g s .  :

County of Albany :

Davld Parchuck, belng duLy sworn, deposes and says that he ls an employee
of the St,ate Tax Conmission, that he ls ovcr 18 years of ager and that on the
7th day of November, 1985, he served the wlthin not ice of Dccl-slon by cert i f icd
mal-l upon Sldney Meyers, the representative of the pctl"tloner ln the within
proceedlng, by enclosing a true copy thercof Ln a securely seaLed postpald
wrapper addressed as fol lows:

Sldney l"leyers
51 Chambers Street
New York, NY 10007

same enclosed in a postpaLd properly addressed wrapper ln a
the excluslve care and custody of the Unl-ted States PostaL

State of New York.

further says that the said addressee ls the representative
hereln and that the address set forth on sal"d ntraPPer ls the

of the representat lve of the pet i t ioncr.

Sworn to before me this
7th day of November, 1985.

Authorlzed fo ter oaths
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 7, 1985

Shahen Guiragossian
dlbla Tufaros Servlce Stat ion
LL2-44 Roosevelt  Avc.
Corona, NY 11368

Dear Mr. Guiragossian:

Please take notice of the Declsion of thc State Tax Counlssion enclosed
herewith.

You have now exhausted your rtght of revl,ew at the adminlstrative l-evel.
Pursuant to section(s) 1138 of the Tax Law, a proceedl"ng ln court to revlelt an
adverse decision by the State Tax Counnission may be instituted only under
Artl"cle 78 of the Clvll Practice Law and Rules, and must bc comcnccd ln the
Supreme Court of thc State of New York, AJ-bany County, wl-thin 4 months from thc
date of this not ice.

Inquirles concerning the computation of tax due or refund allowed in accordance
with thls decislon nay be addresscd to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bulldlng /i9, Statc Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t loner rs  Reprcscnta t lve
Sidney Meyers
51 Chanbers Street
New York, NY 10007
Taxing Bureaur s Represent,ative



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petl-tion

o f

SHAHEN GUIMGOSSIA}I
DIBIA TUFAROS SERVICE STATION

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Artl-cles 28 and
29 of the Tax Law for the Perlod September 1,
1978 th rough May 31 ,  198f .

DECISION

the result  of  a f le ld audlt ,

Payment of Sales and Uee Taxes

dlb/a Tufaros Service Stat ion,

Petitioner, Shahen GuLragossLan, dlbla Tufaros Servl"ce Station, L22-44

Roosevelt Avenue, Corona, New York ff368, filed a petttlon for revislon of a

deternlnation or for refund of sal-es and use taxes under Articles 28 and 29 of

the Tax Law for the perlod Septenber 1, 1978 through May 31, 1981 (FlLe No.

38212).

A hearlng was held before Frank A. Landers, Hearl"ng OffLcer' at the

offlces of the State Tax Conrmlssion, Two World Trade Center, New York, New York,

on May 7, 1985 at 1:15 P.M. Pet l" tLoner appeared by Sidney Meyers, Esq. and

Morton Cytryn, CPA. The Audlt Dtvl"sl-on appeared by John P. Dugan, Esq.

(Mark  F .  Vo lk ,  Esq.  o f  counse l ) .

ISSUE

Whether the Audlt Divislon properly determlned petitlonerrs addltlonal

sales tax due.

FINDINGS OF FACT

1. On May

issued a NotLce

Due against the

20, 1982, the Audit  DivieLon, as

of Determt-nation and Demand for

petltioner, Shahen Guiragosslan,
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fo r  taxes  due o f  $36,955.04 ,  p lus  ln te res t  o f  $8 ,687.54 ,  fo r  a  to ta l  amount  due

of  $45,642.58  fo r  the  per lod  Septenber  1 ,  1978 th rough May 31 ,  1981.

On December 14, 1981, the pet i t ioner executed a consent extendlng the

statute of llnltations for issul-ng an asseaement for sales and use taxes for

the period Septenber 1, 1978 through May 31, L979 to June 20, 1982.

2. 0n June 28, 1982, the petittoner tinely flled a petltlon wlth regard

to the not lce of determl-nat lon. I t  is pet l t ioner 's posi t ion that ( i )  no

allowance was made for saLes to the Ctty of New York Department of Parks and

Recreation, (ff) industry wlde shrinkage due to evaporation was 47. of eales and

^ot. 27. as allowed by the Audit Dl-vislon, (111) no allowance was made for exempt

sales to a local church, (1v) no al-lowance was made for Leakage from tanks, (v)

no al-lowance hras made for the inaccurate pump meter, in disregard of report from

the Clty of New York Department of Consumer Affairs, (vl) no allowance was made

for gasollne taken by enployees for their own use, (vtl) no allowance ltas made for

short gallonage on del-iverles, (viii.) no allowance lras nade for gasollne used

ln pet i t lonerrs three vehlcles, and ( ix) pet i t ioner did not sel l  epecial  unleaded

gas as alleged by the Audit DLvLsion.

Petitioner further contends that errors of the Audlt DivlsLon l.n perfornlng

the audlt have discredl"ted the entlre audlt and, therefore, the notice of

determination shouLd be cancelled.

3. Petlti"oner, Shahen Guiragossian, operates a Mobll gas statlon wlth

four pumps on the corner of 114th Street and Rooeevelt Avenue in Queens, New

York. Petltioner also performs automoblle repalrs and has a towlng service.

Pet i t loner is an AAA aff i l lated stat ion. The pet i tLoner ut i l lzed three vehlcles

in his business, a l-arge tow truck, a small pickup truck and a car. Petitlonerrs
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sales and use tax returns were prepared as follows (example of November 30,

1979 re tu rn) :

$  120 ,670
37  ,355

$  83 ,315

$ 62,485

9,399
$  53 ,086

20,834
$fmo'

28 ,000
$ 45,920

4. 0n or about June 15, 1981, Anthony Vano, an examiner for the Audlt

Dlvis lon, ln l t lated an audit  of  pet l t lonerts books and records. Mr. Vano

performed some prelimLnary work and was subsequently replaced on or about

October 16, 1981 by Harold Kaplan when Mr. Vano left the Department to take a

posltion wlth another agency. Mr. Kaplan deemed the petitlonerrs books and

records tnadequate to perform a detalled audit sl-nce petitloner falled to

mal.ntaln purchase or saLes involces. Mr. Kaplan therefore used gas and oLl

purchases as suppl ied by the Mobl l  Oi l  Corporat lon ("Mobi lr ' ) .

5. Mr. Kaplan first determined that petitloner had gas sal-es for the

audit  per lod of $1,008,850.00 using costa and sel l ing pr lces obtained fron hla

lnitlal vlslt at petitionerts stat,ion. Ilowever, thls computatlon ltas disregarded

when the more reliable cost prices were obtal-ned from l{obil.

Mr.  Kaplan then computed gas sales for the audit  per iod of $9091549.00.

However, his supervisor discovered an error in the number of gaLLons used and

thls second eomputatlon was also disregarded.

Total  Deposits
Less: loans and rental  Lncone (312*)
Total gas and repalr sales

Gas sa les  ( tSZ*  o f  $83,315)
Less :  N.Y.S.  gas  tax ,  C i ty  o f  Nev  York

tax on leaded motor fuel and'
sal-es tax ( 157"*)

P lus :  repat r  se les  (2Sy"x  o f  $83,315)

Less: non-taxable sales
Taxable sales

* Estimated
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Mr. Kaplan next determined the additlonal- taxes asseseed ln the notices of

deteruinatlon. l{r. Kaplan first computed markups on regular and super unleaded

gas of L2.L89Z and 18.3757", respect ively,  ut l l iz ing current coste and ael l ing

prlces. The sel-ling prices of regular and super unleaded were next computed by

nultiplytng the markups tlmes the cost per gallon as determlned fron the

l.nformation supplled by Mobtl. The sel-Llng prLce of speciaL unleaded wae

determlned to be the selling price of super unleaded Less 3.4q. The number of

gallons purchased by nonth, ext,rapoLated from the l"nformatlon Bupplled by

Mobll, rras reduced by 27" as an allowance for evaporatlon, leakage' overdlspenslng

by inaccurate pump and other losses of purchased gasr to deter:mlne the number

of gallons sold. The number of gallons sold was multiplled by the approprlate

selLing pr ice to compute gross gas sales for the audl"t  per lod of $8151637.00'

Fron this amount, New York State gas tax and Clty of New York tax on leaded

fuel of  $611281.00 and sales tax of $55,878.00 were subtracted to compute net

g a s  s a l e s  o f  $ 6 9 8 , 4 7 8 . 0 0 .

6. Mr. Kaplan next computed repair  sal-es of $1741619.00 (est lmated to be

257, of gas sales based on petltlonerrs nethod of preparlng hls sales and use

tax returns) and oi l  sales of $1L,529.00 based on costa suppl led by Mobtl  and

current markups. Mr. Kaplan next deducted substantiated non-taxable salee to

the Clty of New York Department of Parks and Recreat ion of $23'661.00 to

determlne audited taxable sales of $860,965.00. Taxable sales reported of

$398r688.00 were subtracted from this amount to determine additlonal taxabLe

saLes of $462,277.00 whlch represented a margln of error of LI6f l .  The nargln

of error was appl-ied to taxable sales reported by sales tax quarter to determlne

audited taxable saLes, then tax due per audit (by nultlplytng by the approprlate
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sales tax rate),  and f lnal- l -y addit ional taxes due of $36,955.04 (after giv ing

credit  for taxes pald).

7. Pursuant to the report furnlshed by Mobll, the petltloner sold regular

gas, super unleaded gas and special unleaded gas ln 1978. Thereafter and for

the remal-nder of the audl"t perlod, the petitloner soLd only regular and super

unleaded gas. Durl"ng L978, the pet i t ioner purchased 20,884 gal lons of

specLal unleaded gas.

8. At the hearlng, the pet i t ioner test l f led that,  dur ing the audlt

period, he dld not selL special unleaded gas. Petl"tioner explained that hls

station has the capacity for only two grades of gas. Mr. Gulragosslan further

testified that hls station was on a hill which resulted l"n the theft by dellverJrmen

of approxinately 25 galJ-ons for each 500 gallons of gas whlch nas supposed to be

dellvered (the dellvery truck was angled in such a way that not all the gas would

come out when the valve nas opened); that one pump was broken resultlng ln the loss

of 1/10 gal lon of gas on every 5 gal- lons sold; that dal1y he used $45.00, $20.00,

and $15.00 worth of gas in his tow truck, plckup truck and car, respectively; that

he pernitted his employees to dall-y fil l their cars wLth gas free of charge

(averaging $17.00 to $21.00 per f t11);  that he made tax exeBpt sales to the City

of New York Department of Parks and Recreatlon (nore than allowed by the Audlt

Dlvlslon); that he made tax exempt sal-es (at a dlscount) to a local church; and that

one of hl"s four tanks was shut down for two weeks during the audit Perlod because

of a Leak.

9. On November L7, 1981, (after the audLt pertod) an lnspector from the

Clty of New York Department of Consumer Affalrs issued a CertLficate of Inepectlon

condemnl-ng one of petitionerts pumps.

10. The petltl,oner offered no substantial evldence, other than his teetlmony'

to support  hls al legat ions.
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CONCLUSION OF LAW

A. That sLnce the books and records of Shahen GulragossLan, d,lbla Tufaros

Service Statlon, were lnconplete and lnadequate, the Audlt Dlvlslon properly

deternined addltlonal taxes due from such informatlon as lras avallable and

external l,ndlces, io accordance with sectton 1138(a)(1) of the Tax Law (t'latter of

George Korba v. State Tax Comisslon, 84 A.D.2d 655). Although errors were

made l-n performlng the audit, said errors were corrected and, absent evidence

to the contrary, the not ice ls deemed to be accurate.

B, That the Audit Dlvislon reasonably calcuLated the tax llabillty of

Shahen Gulragossian and petLtloner has failed to demonstrate by cLear and

convincing evidence that the audlt method or the amount of tax assessed was

erroneous (Matter of Surface Line 0perators Fraternal Organlzatlon, Inc. v. Tully'

85 A.D. 2d 858).  Under the clrcumstances hereLn, pet l t lonerrs test l -monyr

absent any corroboration by documentatl"on, Ls lnadequate to overcome his burden

of  p roo f .

C. That the petl-tlon of Shahen GuiragossLan, d.lbla Tufaros Service

Statlon, is denled and the Notice of Deterninatlon and Demand for Payment of

Sales and Use Taxes Due lssued May 20, 1982 ls sustalned.

DATED: AJ-bany, New York

N0v 0 ? 1985
STATE TAX COMMISSION

PRESIDENT

SSIONER

COMMISSIONER



(\a€
o

d
o
lr
d
ct
a0
o
E
o

lt
o
A

Rotufn Receipt Showlng
to whom and Oat€ Oellvered

Return receipt showing to whom,
Oats, and Addross of Delivery

TOTAL Postage and Fe€s

P 1 ,53  3A? bs r  !

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDEO

NOT FOR INIERNATIONAL MAIL

(See Reverse,)

P 153 38? hsa

RECEIPT FOR CERTIFIED 'IIAIL

NO INSURANCE COVERAGE PROVIDEO
NOT FOR INTERNATIONAL MAIL

(See Reverse)

(!€(t)

ri
o
Ir.
o
o
o
g'

E
o

lt
o
A

rt

'"*'.r(*v'y' %un-,c
su"a4a7flza4rQz/l &
""/flr)ry.iy- ,92//arv,
P o s t l s e  

/  
, / ' / s

Certified Fee

Special Delivery Fee

Restricted Delivery Fee

Rotu|n Receipt Showlng
to whom and Dat6 Deliver€d

Return receipt Showing to whom,
Oate, and Address of Oelivery

TOTAL Postage and Fees $

Postmark or Dat€


