
STATE OF NEW YORK

STATE TA)( COMMISSION

In the llatter of the Petltion

Al ice Greenblatt

of a Deficiency or Revlsion
or Refund of Sales & Use Tax

the Tax Lalr for the Year 1982.

AFFIDAVIT OF }IAILING

o f
A .

for Redeterninatlon
of a Determination
under Article 28 of

State of New York :
s s .  :

County of AJ.bany :

David Parchuck, belng duly sworn, deposes and ssye that he ls an employee
of the State Tax Commission, that he is over 18 yeare of age, and that on the
3rd day of October,  1985, he served the wlthin not ice of Deciglon by certLf led
mail upon Allce A. Greenblatt, the petltLoner ln the wlthln proceedl"ng, bI
encloslng a true copy thereof in a securely sealed postpald nrapper addreesed
as fol lows:

Allce A. GreenbLatt
310 B. 24t}r  Srreet
New York, NY 10010

and by deposltLng same enclosed
post off ice under the exclusive
Service wlthin the State of New

That deponent further says
hereln and that the address 6et
o f  the  pe t i t ioner .

Sworn to before me thls
3rd day of October,  1985.

lster oaths

l.n a postpaid properly addressed wrapper l-n a
care and custody of the Unlted States Postal
York.

that the sald addreseee ls the petltloner
forth on sald lrrapper ls the laet known addreee

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltl-on

A1lce Greenblatt :
AFFIDAVIT OF MAILING

of
A .

for RedetermLnation
of a Determination
under Article 28 of

of a Deficlency or Revisl"on :
or Refund of Salee & Use Tax

the Tax Law for the Year L982.2

State of New York :
s a .  :

County of Albany :

David Parchuck, belng duly sworn, deposee and eays that he Le an eoployee
of the State Tax Comrntgslon, that he Ls over 18 years of ager and that on the
3rd day of October, 1985, he served the wlthl-n notice of Decieion by certlfled
mall upon Harlan !1. Lazarus, the representatlve of the petitLoner Ln the wlthl-n
proceedlng, by encloslng a true copy thereof in a securely sealed postpald
lrrapper addressed ae follows:

Ilarlan 11. Lazarue
60 Park Ave.
New York, NY 10016

and by depositlng same enclosed in a poetpal-d properly addreesed wrapper in a
post offlce under the excLusl-ve care and custody of the United Statee PostaL
Servl-ce wlthin the State of New York.

That deponent further says that the sal.d addreaaee is the repreaentatlve
of the petitioner hereLn and that the addresa aet forth on sald !ffapper ls the
last known address of the representatlve of the petltloner.

Sworn to before ne this
3rd  day  o f  October ,  1985.

pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U M I S S I O N

A L B A N Y ,  N E ! i l  Y O R K  L 2 2 2 7

October  3,  1985

Allce A. Greenblatt
310 E.  24th Street
New York, NY 10010

Dear Ms. Greenblatt :

Pl-ease take notlce of the DecLsion of the State Tax Conrmissl"on enclosed
herewith.

You have now exhausted your rlght of revl.ew at the adminlstratlve level-.
Pursuant t,o section(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse decisl"on by the State Tax Coumlssl.on nay be lnetLtuted only under
Article 78 of the CivlL Practlce Law and Rules, and must be co"rmenced in the
Supreme Court of the State of New York, ALbany Countyr wlthin 4 monthe from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this declslon may be addressed to:

NYS Dept. TaxatLon and Fl.nance
Law Bureau - LitigatLon Unl"t
Bullding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

Petitioner I s Repreaentatlve
HarLan M. Lazarus
60 Park Ave.
New York, NY 10016
Taxing Bureaurs Representatlve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon :

o f :

ALICE A. GREENBLATT : DECISION

for Revision of a Determlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Year 1982. :

Pet i t ioner,  Al- ice A. Greenbl-att ,  310 E. 24th Street,  New York, New York

10010, f l led a pet l . t ion for revision of a determinat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the year 1982 (Fit-e

N o .  4 1 3 5 6 ) .

A hearing was held before James l loefer,  Hearing Off lcer,  at  the off ices of

the State Tax Commlsslon, Two World Trade Center, New York, tlew york, on

AprLI 24, 1985 at 10:45 A.M. Pet i t ioner appeared by Harl-an M. Lazarus, Esq.

The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwtn A. Levy, Esq.,  of

counsel)  .

ISSUE

Whether the Audlt  DLvision properLy denled pet i t ionerrs appl icat lon for

refund of sales tax paid on a motor vehicle.

FINDINGS OF FACT

l.  On JuLy 22, 1982, pet i t ioner herein, Al ice A. Greenblatt ,  t lnely f lLed

an Appl-lcation for Refund and/or Credlt of Sales or Use Tax Paid on Casual Sale

of Motor Vehicle.  On sald appl icat lon, pet l t ioner requested a refund of

$586.80 on the grounds that the notor vehlcle Ln guestion had been a glft and

was therefore not subject to sales tax.
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2. On October 26t 1982, the Audlt  Divis lon denled pet l t lonerrs appl lcat ion

for refund. The let ter of  denial  stated that:

ttThe transfer of a motor vehlcl-e from a company or a corporation
Ls a retail sal-e and subJect to sales tax in accordance with Section
1105(a)  o f  the  Tax  Law,  except :  (Seet lon  1101(b) (4 )  o f  the  Tax  Law) .

1. I'Ihen a motor vehicle is transf erred as the result of
the distr ibut ion of property by a corporat ion to i ts stock-
holders as a l-iquidating dlvidend.

2. When a motor vehicLe ls transferred as the result of the
distrlbution of property by a partnershlp to its partners in
whole or part ial  l lquldat lon.

Slnce the transfer of the automobll-e does not meet the above
requirenents, sales tax was due, and properly chargedr on the fair
market value of the vehlcle at the tine of traosfer.rl

3. The motor vehicle ln guestLon was a L982 Datsun originally purchased

fron Empire State Datsun, Inc. on October 26, 1981. The involce lesued by Enpire

State Datsun, Inc. indlcated that the motor vehlcle was sold to rrGi lbert  Frank Corp.,

I4L2 Btoadway, New York Clty,  New York 10018". Kenneth D. GreenbLatt ,  pet l t lonerfB

brrother, pald for the motor vehicLe in questlon vta his personal check dated

October 26, 1981. Kenneth D. Greenblatt  was President and sole sharehol-der of

Gilbert Frank Corp.

4. The aforementl.oned 1982 Datsun waa purchased for a totaL cash prlce of

$12r330.56 less $21000.00 al- l -owed for the trade-ln of a 1978 Pont lac. Pet l t loner

had use of the 1978 Pontlac, al-though said vehl.cle nas apparently regl.stered to

Gilbert Frank Corp. The 1978 Pontiac had personallzed Llcense plates apparently

chosen by pet i t ioner.

5. The 1982 Datsun was reglstered Ln the name of Gllbert Frank Corp.

6. In July,  L982, pet i tLoner attempted to re-register the 1982 Datsun in

her own name. Pet i t ioner submltted a Form ST-170.9, "Aff ldavl t  -  Gif t  of  Motor

Vehlcle'f, stgned by Kenneth D. Greenblatt whereln he stated that the 1982 t

Datsun nas transferred to pet l t ioner for no conslderat ion whatsoever.  Audlt
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Dlvlslon personnel enpl-oyed at the Department of Motor Vehicles office where

petitioner had attempted to re-register the vehicle apparently would not accePt

the aforementioned aff ldavi t .  In order to re-register the vehlcle,  pet l t ioner

pald sales tax on the vehiclers fair market, value and thereaft,er flled the

appJ.icatlon for refund described ln Flnding of Fact t'1", g.W..

7. The motor vehicle ln quest lon was transferred to pet i t ioner for no

consideration whatsoever. Petitioner did not receive the vehlcle as the result

of a trade of property, for services rendered or for the assunption of paynenta.

CONCLUSIONS OF LAW

A. That the motor vehlcl-e ln question naa transferred to petitloner via a

gif t  and was not a retal l  sale as def lned in sect ion l l01(b)(4) of the Tax Law.

Accordingly,  pet i t loner Ls not l iable for the tax imposed by sect lon 1105(a) of

the Tax Law.

B. That the Audlt  Divis lon is directed to refund to pet i t ioner salee tax

of $586.80 erroneously paid on the motor vehlcle ln quest lon'  together wlth

such interest as nay be lawfully due and payabLe.

DATED: Albany, New York STATE TAX COMMISSION

ocT 0 3 1985
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