
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl"on
o f

Wllllan Gottlieb
dlbla Inca Bar & Restaurant

for Redeterninatlon of a Deficiency or Revl"slon
of a Determination or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
Per iod  6  /  L  179-5  131/80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Connlsslon, that he is over 18 years of age, and that on the
30th day of October,  1985, he served the wlthin not lce of Declslon by cert l f ied
mail upon Wllllan Gottlleb dlbla Inca Bar & Restaurant, the petitloner ln the
wlthin proceedlng, by encLosing a true copy thereof in a securely seal-ed
postpaid l rrapper addressed as fol lows:

Wll-lian Gottlieb
dlbla Inca Bar & Restaurant
343 B leecker  S t .
New York, NY 10014

and by deposlting same enclosed
post off ice under the excluslve
Servl"ce withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpald properly addressed wrapper in a
care and custody of the UnLted States Postal
York.

that the said addressee ls the pet l t loner
forth on said wrapper is the last known address

Sworn to before me thls
30 th  day  o f  oc tober ,  1985.

Authorized to ter oaths
pursuant to Tax Law sect ion  174



STATE OF NEI.' YORK

STATE TAX COMMISSION

In rhe Matter of the Petl"tlon
o f

Wil l ian GottLleb
dlbla Inca Bar & Restaurant

for Redetermination of a Deficiency or Revislon
of a Determl-natl"on or Refund of Sales & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the
P e r i o d  6  /  I  / 7 9 - 5  / 3 1 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an empLoyee
of the State Tax Connl"ssion, that he l.s over 18 years of age, and that on the
30th day of October' 1985, he served the wlthin notice of Decislon by certl"fied
mail upon Jack ULLnan, the representatl-ve of the petitloner ln the withln
proceedl.ng, by enclosl.ng a true copy thereof in a securely sealed postpatd
wrapper addressed as foLlows:

Jack Ullnan
Ullman, Wet"sberg & Co.
117 Cut te rn i l l  Rd.
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a'
post office under the exclusive care and custody of the Unlted States PostaL
Service within the State of New York.

That deponent further says that the said addressee is the repr.".ntative
of the petitioner herein and that the address set forth on sal.d wrapper 1s the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
30 th  day  o f  October ,  1985.

hori t o a
's ter 

oaths
pursuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

October  30 ,  1985

Willlan cortlleb
dlbla Inca Bar & Restaurant
343 Bleecker St.
New York, NY 10014

Dear Mr. Gott l leb:

PLease take notice of the Decision of the State Tax Comission enclosed
herewlth.

You have now exhausted your right of review at the adnlnistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revielt an
adverse decl-sion by the State Tax Co'r,mission may be l-nstl"tuted onLy under
Artlcle 78 of the Civll Practlce Law and Rul-es, and must be conrmenced ln the
Supreme Court of the State of New York, Al-bany Countlr withln 4 months from the
date of thls not ice.

Inquirles concerning the computatlon of tax due or refund allowed l"n accordance
with thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigatlon Unlt
Bullding /i9, State Campus
Albany, New York 12227
Phone ii (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet, i t ionerrs Representat lve
Jack Ulluan
Ullman, Welsberg & Co.
117 Cut te rn l l l  Rd.
Great Neck, NY 11021
Taxing Bureaurs Representatl,ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

WILLI.A}I GOTTLIEB
DIBIA INCA BAR AND RESTAUM}IT

for Revision of a Deternlnation or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Period June l,
through l{ay 31, 1980.

DECISION

Refund
28 an.d 29
r979

Petl t loner,  lJ i lL lan Gott l ieb d/b/a Inca Bar and Restaurant,  343 Bleecker

Street,  New York, New York 10014, fLled a pet l t ion for reviston of a determiuat lon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period June 1 ,  L979 through May 31, 1980 (Fl le No. 42097).

A forrnal hearlng was held before Arthur Johnson, Ilearing Offlcer, at the

offices of the State Tax Comnisslon, Two World Trade Center, New York' New

York, on Aprt l  4,  1985 at 3:15 P.!1.,  wl" th al l  br lefs to be eubmitted by June 15,

1985. Pet l t ioner appeared by Ul l -nan, Weisberg & Co.,  C.P.A.fs (Jack Ul lmanr

C.P.A.).  The Audit  Dl.v ls lon appeared by John P. Dugan, Esg. (Angelo ScopeLlLto,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audl"t Dlvision properl-y determlned the sales and use tax

L1ab111ty of Wll-lian Gottlieb dlbla Inca Bar and Restaurant during the perl.ode

in issue.

FINDINGS OF FACT

I .

Bar

Pet i t loner,  l l i l l l "am Gott l ieb, l ras

and Restaurant ("Inca") during the

the soLe orener and proPrletor of

tax perlods at l .ssue.I,nca



-2-

2. 0n Septenber 20, L982, the Audit  Dlvis ion, as a result  of  an audlt ,

issued a Notice of Deternination and Demand for Payment of Sales and Use Taxes

Due to Williarn Gottl-ieb dlbla Inca Bar and Restaurant for the perlod June 1,

1979 through May 31, 1980. The Notice aasessed a tax due of $12,087.36, plue

pena l ty  o f  $9 ,021.84  and l "n te res t  o f  $+ ,043.73 ,  fox  a  to ta l  o f  $19 rL52.93 .

3. Petitloner flled no New York State and local sales and use tax returna

for the perl"ods l"n lssue.

4. At the time the audit occurred, Inca had ceased dolng business and no

books and records vere made avallable to the Audit Dl.visLon. Therefore' lt wae

eoncl-uded that a determinatlon of saLes and use taxes due could be arrived at

only through externaL indlces.

5. Based on lcs experl.ence wlth similar reataurants operatlng l"n the sane

geographical area, the Audit Dlvlslon applied a 300 percent markup to Incafs

total  purchases for L979, which were $37,773.00; the lat ter fLgure was taken

from Incars 1979 Federal-  income tax return. This nethod produced a total  groes

eales f lgure of $151,092.00 for the 1979 calendar year in contrast to the grosg

sa l -es  f lgure  o f  $66,649.00  repor ted  on  Incars  1979 federa l  re tu rn .

6. Subsequent to the audit, the petitloner provided the Audit Dlvlelon

wlth bank deposl"ts and workpapers for the calendar year 1979. Deposits \tere

nlssing for the months of January, August and September, L979. The petitloner

also submltted a lease showlng the premises once occupied by Inca were leased

to another party as of March 1, 1980.

7. Inca was not doing buslness during the last quarter for which taxes

r,rere assessed (llarch I , 1980 through May 31, 1980) as evidenced by the af oremen-

t loned Lease.



by
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8. Although the petltloner contended that the

the Audit Divislon was too hlgh for a restaurant

a worklng class cl lentele, he offered no evldence

CONCLUSIONS OF LAT{

300 percent markup

such as Inca which

ln support of his

utlll.zed

caters

contentlons.

A.  That  sec t lon  L f35(a)

t t Ie ]very  person requ i red
sa le . . .and o f  a l l  amounta
payable thereon."

of the Tax Law provides that:

to collect tax shal-L keep records of every
pald, charged or due thereon and of the tax

Petl"tioner WtLllan Gottlleb fal.led to maintaln books and reeorde as

required by Law. Moreover, the records subnl.tted by petitloner ltere so lnsuffl-

cient as to make lt virtuaLly lnpossible to conduct a complete audit.

B. That in llght of petltlonerts fail-ure to provide conplete and adequate

records, the Audit Division selected an audit nethod reasonably calculated to

ref lect the taxes due (Matter of  Carmine Restaurant,  Inc. v.  State Tax Com.r

99 A.D.zd 581),  and petLt ioner fai led to suetain i ts burden of proof by clear

and convinclng evldence that the method of audit was erroneous (Matter of Surface

Llne Operators Fraternal Organizat ion, Inc. v.  State Tax Cornn. '  85 A.D.2d 858).

However, the Audit Divislon falled to give conslderation to the fact that

pet i t loner ceased dolng buslness as of March 1, 1980. Pet i t loner 's l labl l ' l . ty

for sales and use tax due shaLl be reduced by $3 ,02L.84 in accordance wlth

Fl.ndtng of Fact rr7rr .

C. That rhe perirlon of Willlan GottLleb dlbla Inca Bar and Reetaurant 18

granted to the extent Lndl.cated ln Concluslon of Law "B"; that the Audlt

Divislon Ls hereby directed to nodlfy the Notlce of Determlnatl,on and Deoend



for Paynent, of Sales and Use Taxes

except as so granted, the pet i t lon

DATBD: Albany, New York

ocT 30 1985

-4-

Due l"ssued Septenbet 2O,

ls ln al l  other reapectg

STATE TAX COMMISSION

L982; and that,

denl.ed.

PRESIDENT
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

/See Reverse)

P 153  3g?  boq
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INIERNAIIONAL MAIL

fSee fleverse)
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Date, and Address of Delivery
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