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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Irving & Mary GLlcksman
Subway Stop Luncheonette

for Redeternination of a Deficiency or Revislon
of a Deternlnation or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the.Tax Law for the
Perl-od 5 /  3L 180 - 5 l3L /83 .

That deponent further says
herein and that the address set
of the pet l t loner.

Sworn to before ne thls
21s t  day  o f  August ,  1985.

AFFIDAVIT OF MAILING

that the sald addressee is the petitloner
forth on said wrapper ls the last knowrr address

State of New York :
s s .  :

County of Albany :

David Parchuck, being duLy sworn, deposes and says that he is an employee
of the State Tax Conmissl-onr that he ls over 18 years of ager atrd that on the
21st day of August,  1985, he served the withln not ice of Declslon by cert i f led
mal.1 upon lrvl.ng &.Mary Gllcksnan, Subway Stop Luncheonetter the petitlonere In
the within proceeding, by encloslng a true copy thereof ln a securely sealed
postpal-d \rrepper addressed as f olLows:

Irvl.ng & Mary Gllcksman
Subway Stop Luncheonette
149 Bay 23rd Street
Brook lyn ,  NY 11218

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the excLuslve care and cuatody of the United States Postal
Service wlthln the State of New York.

Au l zed  to  a
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMI,IISSION

In the Matter of the Pet i t lon
of

Irving & llary Gll"cksnan
Subway Stop Luncheonette

for Redeterminatl.on of a DeficLency or Revislon
of a Determlnation or Refund of Sal-es & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
P e r l - o d  5 / 3 1 1 8 0  -  5 1 3 L 1 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davl"d Parchuck, belng duly sworn, depoees and says that he is an employee
of the State Tax Commlsslon, that he is over 18 years of ager and that on the
21st day of August, 1985, he served the wl"thtn nottce of Deciel"on by certlfl"ed
nalJ- upon Enanuel Chartash, the representative of the petltlonere ln the wlthln
proceedlng, by encloslng a true copy thereof in a securely eealed postpald
wrapper addressed ae fol lows:

Emanuel Chartash
E. Chartash & Co.
62L7 LSth Avenue
Brooklyn, NY 11204

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusive care and cuetody of the Unlted States Postal
Service withln the State of New York.

That deponent, further says that the said addressee l-s the representatlve
of the pet,Ltioner herein and that the addreas set forth on sal"d wrapper Is the
l-ast known address of the representatlve of the petltloner.

Sworn to before me this
21s t  day  o f  August ,  1985.

Authorlzed to

Pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21,  1985

Irvlng & Mary Gllcksman
Subway Stop Luncheonette
I49 Bay 23rd Street
Brooklyn, NY 11218

Dear Mr. & Mrs. Gllcksuan:

Please take notlce of the Decislon of the State Tax Conrmlssion enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court  to revLew an
adverse decision by the State Tax Comnission may be lnstl-tuted only under
Artl-cle 78 of the Civll Practice Law and Rules, and must be com'nenced Ln the
Supreme Court of the State of New York, Albany Countlr within 4 months from the
date of thls not ice.

Inquiries concernlng the conputation of tax due or refund alLowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Llttgation Unit
Building /f9, State Carnpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet i t ionerts Representat ive
Emanuel Chartash
E. Chartash & Co.
62L7 IStn. Avenue
Brooklyn, NY 11204
Taxing Bureaur s Representatl,ve



STATE OF NE![ YORK, ,

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

IRVING A}ID MARY GLICKSMAN
DlBlA SUBI^IAY STo? LUNCIIEoNETTE

for Revision of a Determination or for Refund
of Sal-es and Use laxes under Articles 28 and.
of the Tax Law for the Perlod llarch 1, 1980
through l{ay 31, 1983.

29

DECISION

PetitJ.oners, Irvlng and Mary Glicksman dlbla Subway Stop Luncheonette, L49

Bay 23rd Street,  Brooklyn, New York 11218, f l led a petLt ion for revision of a

determination or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the period March I ,  1980 through May 31, 1983 (Fl le No. 49936).

A small elaims hearing was held before Arthur Johnson, Ilearlng Officer, at

the offices of the State Tax Commission, Two World Trade Center, New York' New

York, on Februar!  4,1985 at 1:15 P.M., with addlt ional evl .dence to be submltted

by February 28, 1985. Pet i t ioners appeared by Emanuel Chartash'  C.P.A. The

Audit  DivLsl .on appeared by John P. Dugan, Esq. ( I ' l i l l ian Fox, Esq.r of  counsel) .

ISSUES

I. Whether pet l t ioners t lmely appl ied for a hearing.

II. l{trether the Audit DivLsion properly detennined additlonal salee taxea

due from petl.tioners based on an examination of avalLable books and records.

FINDINGS OF FACT

1. ?etitioners, Irvlng and Mary Gl-icksman dlbla Subway Stop Luncheonette,

operated a luncheonette and newsstand located at 6317 20th Avenue, Brooklyn'

New York. The buslness was sold ln or about ! lay, 1983.
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2. As the result  of  an audlt ,  the Audit  Divls lon iesued a Not ice of

Determinatlon and Demand for Payment of Sal-es and Use Taxes Due dated July 20'

1983, against pet i t ioners covering the perlod l" larch 1, 1980 through l Iay 31,

1983 fo r  taxes  due o f  $111379.76 ,  p lus  pena l - ty  and in te res t  o f  $41730.19 '  fo r  a

total-  of  $ 16 ,  109 .  95 .

3. Petitloner Mary Gllcksman executed a consent extendlng the period of

Linritatlon for assessment of sal-es and use taxes for the perlod March l, 1980

through August 31, 1980 to December 20, 1983.

4. On audlt, rhe Audit Divislon found that petitloners dld not malntaln

any records of sales for the business. A comparison of gross sales reported

on sales tax returns wlth those shown on federal lncome tax returns dlsclosed

that the sal-es on the federal returns for 1981 exceeded the sales tax returns by

$48,639.00 and for L982by $42,745.00. I t  was also found that purchase records

were inconplete.

In order to determine petitl.onersr taxable sa1es, the Audlt Dl.vlslon

anaLyzed purchase invoices for the period September, 1982 through November'

f982. The purchases lrere categorized as fol- l -ows: nontaxable -  $6r554.83

( 4 6 . 2 5 7 " > ;  f o o d  a n d  s o d a  -  $ 4 , 6 1 7 . 2 5  ( 3 2 . 5 8 7 " ) ;  c a n d y  -  $ l Z Z . 6 3  ( 5 . 1 2 ) ;  a n d

c igare t tes  -  $2  ,277 .46  (L6 .072)  .

The Audlt Dlvislon estlmated markup percentages of 150 percent for

food and soda and 50 percent for candy. These markups were based on audlt

experience with similar businesses. The actual markup for cigarettes was 37.6

percent .

The Audit Divlsion determined total purchases by category for the

audlt period using the percentages found for the test period and then applled

the appllcable markup percentage to such purchases to arrlve at taxable sales

o f  $197,707.00 .  Pet l t loners  repor ted  taxab le  sa les  o f  $57,669.O0 fo r  the
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same period, leavlng addit ional taxable sales of $140,038.00 and tax due thereon

o f  $ 1 L , 3 7 9 . 7 6 .

5. On December 5, 1983, the Tax Appeals Bureau received a pet i t lon dated

July 15, 1983 fron pet i t ionerst representat ive seeklng revlsion of the deterni-

nat lon of addtt lonal tax due. Pet l t ioners aLleged that thls pet l t lon was a

dupl icate of a pet i t ion sent by cert i f led nal.L on July 15, 1983. A copy of a

return reeeipt purportedly for the Jul-y 15, 1983 nai l ing was offered in evldence;

however, the fraddressed torr section lras incomplete and the postmark date wae

1l leglble.

Although the notice of determLnation was dated July 20, 1983, it was

sent cert i f ied mal l  on Jul-y 14, 1983.

6. Pet i t ioners agreed to submlt the or lginal  of  the return recelpt af ter

the hearing to establish the tinely nail-ing date of the petition; however' no

such recelpt was received.

7. With respect to the audit, petitloners argued that markup Percentages

estimat,ed by the Audit Dlvlsion \rere excessive because, during the tlme of the

audit, wholesale prices for items purchased increased substantially whil-e

retall selJ-ing prlces dld not lncrease ln the same proportion.

CONCLUSIONS OF LAW

A. That sect lon l f38(a) (1) of  the Tax Law provides, in pert inent Part '

that a notice of deternination of tax due shall be given to the person Llable

for the collection or pa)rment of the tax and such determination shall finally

and irrevocably flx the tax unless the person against whom lt ie assessed,

withln nlnety days after giving of notlce of such determination shall apply to

the Tax Cornmlssion for a hearlng, or unless the Tax Comrnission of lts own

motion shall redetermine the same.
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B.  That  sec t lon  1147(a) (1 )  o f  the  Tax  Law

nation shall be malled promptl-y by reglstered or

perlod of tlme whlch is determlned according to

the giving of notice shal1 conmence to run from

not ice .

provides that not,ice of determl-

certlfled nall and that any

the provlsions of Artlcle 28 by

the date of nall-lng of such

Subsect ion (2) provldes that i f  any return, c l-aim, statement '  appl lca-

tion, or other document required to be flled withln a prescrlbed period under

Articl-e 28 ts del-lvered after such period, the date of the United Statee

postmark stamped on the envelope shall- be deened to be the date of dellvery.

C. That the Audlt Division gave petltioners notlce of the addl.tional

taxes due on July 14, 1983. The Tax Connisslon received an appll.cation for a

hearing with respect thereto postmarked Decembex 2r 1983 whlch Ls more than

nlnety days fron the date the Audlt Divlslon gave notlce of the taxes due.

PetitLoners failed to establish that a petition was nailed to the Tax Connlsslon

prior to sald date. Accordingly,  pet i t loners'  l labl l l ty was f lnal ly and

lrrevocably f ixed.

D.  That  Issue I I  l s  moot .

E. That the petition of Irving and Mary Gl-icksnan d/bla Subway Stop

Luncheonette ls denled and the Notlce of Determlnatlon and Demand for Paynent

of Sales and Use Taxes Due lssued July 14, 1983 ls sustained.

DATED: Al-bany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT
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