
STATE OF NEW YORK

STATE TAX COMMISSION

dlbla

for Redeterml.natlon
of a Deternlnatlon
under Art ic le 28 &
6lr /79-2128182.

In the Matter of the Petl,tl.on
o f

Hugo German
German Coffee Shop

of a Deflciency or Revislon
or Refund of Sales & Use Tax :
29 of the Tax Law for the Perlod

AFFIDAVIT OF I'AILING

State of New York :
s a .  :

County of Albany :

David Parchuck, belng duly sworn, deposes
of the State Tax Counission, that he ls over 18
18th day of January, 1985, he served the wLthin
malL upon Hugo Gernan d,/b/a German Coffee Shop,
proceedlng, bJr enclosl.ng a true copy thereof Ln
rvrapper addressed as follows:

Hugo Gernan
d/b/a German Coffee Shop
c/o John W. Gracl
1 6 7  E .  1 0 6 t h  S t .
New York, NY f0029

and says that he le an enployee
years of age, and that on the
notlce of Decislon by certl.fled
the petltioner ln the withln
a securel-y eealed postpaid

tn a poetpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the said addressee ls the petltioner
forth on sald rrapper is the last known addrese

and by depositlng same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet l t loner.

Sworn to before me this
18th day of January, f985.

r l nister oat s
pursuant t o Tax Law sect ion 174





STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
of

Hugo German
d/bla Gernan Coffee Shop

for Redeterninatl.on of a Deficiency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod 6 /  L /79-2128 /82.

AFFIDAVIT OF II'AILING

State of New York :
s s . :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax ConrmLsslon, that he Ls over 18 years of age, and that on the
18th day of January, 1985, he served the withLn notice of Declelon by certlfled
mal1 upon John W. Graci, the representatl.ve of the petltloner ln the wl.thln
proceeding, b)' encloslng a true copy thereof Ln a securely sealed postpaLd
wrapper addressed as follows:

John W. Graci
L67 E. 106th Street
New York, NY 10029

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unl.ted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitloner herein and that the address set forth on saLd wrapper ls the
last known address of the representative of the petltloner.

Sworn to before ne this
l8th day of Januaryr 1985.

er oa



STATE 0F  NE I . I  Y0RK
STATE TAX COMMISSION

ALBANY,  NEI {  YORK L2227

January 18, 1985

Hugo Gernan
dlb/a German Coffee Shop
c/o John I{. Graci
167 E.  l06rh  Sr .
New York, MI 10029

Dear Mr. German:

Please take notice of the Declslon of the State Tax Conmlsslon encloaed
herewl.th.

You have now exhausted your right of revlew at the adnlnlstratlve leveI.
Pursuant to section(s) 1138 of the Tax Lar, a proceeding in court to revLelr an
adverse decision by the State Tax ConrnLsston nay be lnstltuted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be conrnenced ln the
Supreme Court of the State of New York, Albany County, ntthln 4 months from the
date of thLs not ice.

InquLrles concernLng the computatlon of tax due or refund allowed In accordance
with this decisl.on nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Llttgat-lon Unl.t
Bullding #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours,

STATE TAX COUMISSION

Petl t loner I  s Representat lve
John I{. Graci
L67 E. l06th Street
New York, NY 10029
Taxlng Bureauts Representative



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet i t ion

o f

HUGO GERMAN
DIBIA GERI'{AN COFFEE SHOP

for revision of a determination or for
of Sales and Use Taxes under Articles
29 of the Tax Law for the Period June
through February 28, L982.

DECISION

addLtlonal sales taxes due

February 28e L982.

Refund
28 and
1.,  L979

Petl t i .oner,  Hugo German d/bla German Coffee Shop, 100 West 21st Street,

New York, New York 10021, flled a petitLon for revision of a determinatlon or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period June l ,  1979 through February 28,1982 (Fi1e No. 39755).

A fornal hearlng was held before Frank Landers, Hearing Offlcer, at the

offices of the State Tax Conmission, lbo lJorld Trade Center, New York' New

York, on June 27, 1984, at 1:15 P.M. Pet i t ioner appeared by John I ' I .  Graci .

The Audit Dlvision appeared by John P. Dugan, Esq. (Irwin A. Levyr Esq., of

counse l ) .

ISSUE

I'lhether the Audit

f rom pet l t loner  for  the

Divlsion properly determlned

period June I, 1979 through

FINDINGS OF FACT

1. Petltioner, Hugo German d/b/a German Coffee Shop, operates a coffee

shop in New York City. The maJorlty of petltionerts sales are made through a

window leading to the street. Additional sales are made at a counter with four

stools lnslde the coffee shop. The business ls open Monday through Friday from

7 : 0 0  A . M .  t o  3 : 0 0  P . M .



-2-

2. On Septenber 10r L982, as the result  of  a f le ld audltr  the Audit

Dlvislon i-ssued a Notice of Determlnation and Demand for Paynent of Sales and

Use Taxes Due against pet i t ioner for tax due of $621953.95'  plus penal- ty of

$13,100.77  and,  in te res t  o f  $14,026.72 ,  fo r  a  to ta l  due o f  $90 '081.44  fo r  t } re

period June 1, 1979 through February 28, L982.

3. On audit ,  the Audlt  Divls lonts audltor compared pet i t ionerrs sales tax

returna and Federal- lncome tax returns with gross sales per records and found

that these items were substantlally in agreement. A review of petltlonerfs

general ledger lndicated that purchases rrere greater than sales for the followLng

months: December L979, February 1980, March 1980, May 1980r June 1980, July

1980, August 1980, Septenber 1980, October 1980, November 1980, Aprl l  1981 and

July 1981. No register tapes or guest checks were used by pet l t loner.  Pet l t ioner

did not file payroll taxes as he reported no employees on lts records. No

wages or salarles appeared on the books or tax returns of petltioner. However'

three relatlves worked full tLne at the coffee shop.

Slnce petitloner dld not naintaln adequate books and records, it was

determi.ned that a full- day observatlon te6t of customer vol-ume be used to

estlmate sales. On AprLL 22, 1982 two audltors made the observatlon test from

7:00 A.M. to 3:00 P.M. Mr. German knew the audltors were outslde the business

premlses making the test and made no objectlon to it.

4. The one day, eight hour, observatlon test resulted Ln the followlng

head count of persons at pet i t ionerts business:

0utdoor
Customers----56-

86
86
68
30

Inside
Customers-----r

l 0
10
11
0

7 :00  -
7 :30  -
8 :00  -
8 :30  -
9 :00  -

7 :30  A .M .
8 :00
8 :  30
9 :00
9 :  30

Total
T

96
96
79
30



Tine
9 s lQ-l-19. 96

10 :00  -  10 :30
l0 :30  -  11 :00
11 :00  -  12 :00
12 :00  -  12230  P .M.
12230  -  1 :30
1 :30  -  2230
2230  -  3 :00

Total

-3-

Outdoor
Customers
T

28
22
27
55
38
37
4

Be-'

Inside
Customers Total

30  72
0
4
2
9
3
6
0

9d

28
26
29
64
4L
43
4

a,
5. Based on pet i t ionerrs menu pr ices l t  was est lmated that each customer

purchased a coffee plus a nuff in or ro11 for breakfast at  a cost of  $.60. For

lunch it was estimated that each customer purchased a soda or coffee and a

sandwich at a cost of  $1.65. Breakfast sales were considered to be between the

hours of 7200 A.M. and 10:30 A.M. and lunch sales were considered to be between

the hours of 10:30 A.M. and 1:30 P.M. PetLt ioner also sol-d clgarettes and i t

was estimated that seven percent of the customers bought cigarettes. E:<cise

tax ruas deducted from the purchase prlce of the cigarettes in deternlnlng the

amount of taxable cigarette sales. Durlng the hours of 1:30 P.M. and 3:00 P.M.

the auditors nere able to record individual sales and determlned that the

average sale per customer was $1.00.

6. In computlng the taxable saLes, the audit,or estinated that each

breakfast and lunch customer made a nul-tiple purchase. He, therefore, nultlpl-ied

each breakfast and l-unch purchase by a factor of two ($1.20 and $3.30 respect lvely).

However, no record was kept by the audltor of the actual nr:mber of customers

who made such multiple purchases. In fact, most customers dLd not make multiple

purchases.

7. Total taxable sales observed and estlmated as a result of the observatlon

tes t  cons is ted  o f  $530.40  o f  b reak fas t  sa les ,  $528.00  o f  lunch sa les  '  $47 .00  o f

a f te r  lunch sa les  and $23.94  o f  c igare t te  saLes  fo r  a  to ta l  o f  $1 'L29.34  o f
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dail-y taxable sales. The datly taxable sales were multiplied by 5 workdays Per

week resulting in weekly taxable sales of $5r 647.00. The weekly taxable sales

were multiplied by 13 weeks per quarter resulting ln quarterly taxable sales of

$73r411.00. The quarter ly taxabl-e sal-es were mult ipl ted by the 11 quarters ln

the audlt perlod resultlng ln $807 t52I.00 of audited taxable sal-es. The

audited taxable sales were mult lpl ied by the tax rate fot  a tax due of $641968.72'

less  the  sa les  tax  pa ld  per  pe t i t ioner rs  sa les  tax  re tu rns  o f  $2 '014.79 '  fo r  an

addit ional tax due of $62,953.95.

8. A sunmary of petitionerts sales tax returns filed for the audit period

indicated total  gross sales of $32r492.00, taxable sales of.  $25,4L3.00 for a

to ta l  tax  pa id  o f  $2 ,0L4.79 .

9. At the hearing pet i t ionerrs representat ive clained that the business

premi-ses were physically too small to generate the amount of taxable sales

deternined by the audltor. To substantiate this he submitted four photographs

of the inside and outside of the prenises. He stated that the establishment

was located in an ttoffbeatrr area and that since other luncheonettes ln the area

rrere more visible to people, they would really have to go out of their lray to

come there. He also stated that Mr. German -ay have other Lnterests to supplement

his business income and support his style of llving. No other evidence or

documentary naterlal was submitted.

10. Pet i t loner did not raise the issue of penalty and interest.

CONCLUSIONS OF LAI,I

A .

indicies

computlng

That section 1138(a) (1) of the Tax Law authorLzes the use of external

to estLmate tax due. Resort  to the use of a test as a method of

tax llability nust be founded upon an j-nsufficlency of record keeping
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which makes Lt vlrtually impossible to verlfy such liabll-ity and conduct a

complete audit  (Chartair ,  Inc. v.  State Tax Comission, 65 A.D.2d 44).

B. That petittoner did not use cash regi.ster tapes or guest checks.

Therefore, ln the absence of such doeuments, the Audit Divlslon could not

verify taxable sales or ascertain the exact amount of tax due. The observation

test was properJ-y adopted by the Audit Divislon to determine taxable sales and

tax due.

C. That exactness is not required where lt ls the petitionerrs own

failure to maintaln proper records whlch prevents exactness in the determlnation

of sales tax l labi l i ty (M"rk*l t"  n.  St"t"  T ,  54 A.D.2d 1003'

aff td 44 N.Y.2d, 684).  However,  s ince most customers did not make uult lp le

purchases, the Audit Division is directed to recompute each breakfast and each

lunch by using $.60 and $1.65 respect ively.

D. That lt ls incumbent upon petitloner to show that the addltional taxes

due as determlned by the Audit Di-vision were incorrect. Petitloner has not

shown or substanti-ated errors in the methodology or result of the audlt and

thus, except as noted in Conclusion of Lanr ttCrr, above, no reduction of the tax

found to be due is warranted (M.tt.r of M""try Co"i"r ,

6 9  A . D . z d  9 2 9 ) .

E. That the petition of Hugo German d/b/a German Coffee Shop ls granted

to the extent indicated in Conclusion of Lahr trCrt, above, and is in all- other

respects denied; and the Notlce of Determination and Demand for Paynent of



Sales and Use Taxes Due issued Septenber 10, L982, as to be nodifled by the

Audit Divislon in accordance with thls declslon, is sustalned.

DATED: Al-bany, New York STATE TAX COMMISSION

JAN 1B P8r

ISSIONER
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