
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Jerry Garafolo
Off lcer of Tr ipl-e J Service Stat lon, Inc.

for Redetermination of a Deflclency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Artlcl-e 28 & 29 of the Tax Law for the
Per lod  12 /  L  179-L2 /  3L  /  81 .

AFFIDAVIT OF MAILING

State of New York :
s s ' :

County of Albany

DavLd Parchuck, belng duly sworn, deposes and says that he Ls an enpl-oyee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
7ttr day of November, 1985, he served the within notice of Declsion by certlfled
nal l -  upon Jerry Garafolo, Off icer of Tr iple J Servlce Stat lon, Inc.,  the
petitloner ln the withln proceeding, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Jerry Garafolo
Off lcer of Tr iple J Servlce Stat lon, Inc.
15 Adans Dr.
Stony Point,  NY 10980

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post offtce under the exclusive care and custody of the Unlted States Postal-
Service withln the State of New York.

That deponent further says that the sald addressee is the petitloner
herein and that the address set forth on said rrrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
7th day of November, 1985.

Authorlzed to lster oat
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jerry Garafolo
Off icer of Tr iplc J Servlce Stat ion, Inc.

for Redeterninatlon of a Deficlency or Revlslon
of a Dctermination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  L2  |  I  17  9-12  l3L  /  8 r .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being dul-y sworn, deposes and says that he ls an employee
of the State Tax Commlsslon, that he is over l8 ycars of age, and that on the
7th day of Novenber,  1985, he served the within not lcc of Declslcn by cert i f icd
mall upon B. Preskin, the represcntative of the petltloner in the within
proceeding, by enclosing a true copy thercof l-n a securcly sealed postpald
lrrapper addrcsscd as follows:

B. Prcskin
117 Riverdale Stat ion
Riverdalc,  NY 10471

and by deposl"ting same enclosed in a postpald propcrly addrcsscd wrapper ln a
post office under the exclusive carc and custody of thc Unl-tcd Statcs Postal
Servl.ce within the Statc of New York.

That deponent further says that the sald addrcssec ls the rcprcsentatLvc
of the petltloner herel-n and that the addrcss set forth on said lf,raPpcr is thc
last known addrcss of the representative of the petitioner.

Sworn to before ne thls
7th day of Novembcr, 1985.

Authorized to adni
pursuant to Tax Law section 174
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A L B A N Y ,  N E I ^ I  Y 0 R K  L 2 2 2 7

November 7, 1985

Jerry Garafolo
Off lcer of Tr iple J Servlce Stat ion, Inc.
15 Adans Dr.
Stony Pol,nt ,  NY 10980

Dear Mr. Garafolo:

PLease take notLce of the Decislon of the State Tax Coumlssion enclosed
herewl"th.

You have now exhausted your right of revlew at the adnLnl-stratlve 1eve1.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl"ng ln court to revlelt an
adverse decision by the State Tax Comlssion may be instltuted only under
Article 78 of the ClviL Practlce Law and RuLesr ard must be corrmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of this not ice.

Inqulries concernlng the computetl"on of tax due or refund allowed l"n accordance
with thls decl"slon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgation Unit
Bulldlng il9, State Campus
AJ-bany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner I s Representatl"ve
B. Preskin
117 Rl.verdale Stat ion
Riverdale, NY 10471
Taxlng Bureauts Representatlve



STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

JERRY GAROFOLO
oFFICER 0F TRIPLE J. SERVICE STATIoN, INC.

for Revlsion of a determlnation or for Refund
of Sal-es and Use Taxes under Artl"cles 28 arrd 29
of the Tax Law for the perlod December I, L979
through December 31, f981.

DECISION

Peti t loner,  Jerry Garofolo, Off lcer of Tr iple J.  Service Stat ion, Inc.,  15

Adans Drive, Stony Point,  New York 10980, f l ,J-ed a pet i t ion for revlslon of a

deternination or for refund of sales and use taxes under Articl-es 28 and 29 of

the Tax Law for the perlod Decenber l ,  1979 through December 31, 1981 (Fl le No.

460e8)  .

A hearing was held before Arthur Johnson, Hearlng Offlcerr at the offices

of the State Tax Comnission, Two WorLd Trade Center, New York, New York' on

June 6, 1985 at 9:15 A.M. Pet i t loner appeared by Bernard Preskin'  CPA. The

Audit  Divtslon appeared by John P. Dugan, Esq. (W1111an Fox, Esq.,  of  counsel) .

ISSUE

Whether petitioner !ilas a person requlred to collect and pay over sales

taxes on behalf of Trlple J. Service Statlon, Inc. within the meanlng and

tntent of sect ions 1131(1) and 1133(a) of the Tax Law during the periods at

l -ssue herein.

FINDINGS OF FACT

1. On March 20,

Garofolo, a Not ice of

1983' the Audlt  Dlvls ion

Determlnation and Demand

issued to pet i t ioner '  Jerry

for Paynent of Sales and Use



-2-

Taxes Due assessing tax due for the perLod Decenber 1, L979 thtough December

31, 1981 tn the amount of $73,535.03r plus penalty and interest.  Thls asseesment

was premised upon the assertlon that petitioner rilas a person responslble to

collect ahd remit sales and use taxes on behalf of Triple J. Servlce Statlon,

Inc.r  (rrTr iple J") dur ing the noted t l "ne perLod.

2. Tr iple J,  a Power Test Servl-ce Stat lon, was owned pr lor to February 15,

L979 by pet i t ioner,  who was then Triple Jrs only off lcer and shareholder,

3. 0n February 15, L979, Tr iple J was sold by pet i t ioner to one Fred

Costello, who then became Trlpl-e Jrs presldent and onLy officer and shareholder.

Howeverr petitloner remal-ned assoclated with Trtpl-e J subsequent to the sale as

an employee, managlng its entire day-to-day operations aa before the gale, lncluding

handllng recel-pts and bank deposits, paylng btlls and sl,gning checks.

4. Sales and use tax returns (Forns ST-f00) were flled during the perLod

in question on behalf of Triple J bearl.ng petitioner I s sl,gnature and the titl-e

t tprestdentt t .

5.  I t  is pet i t lonerts assert lon that s lnce he was no longer an offLcer of

Triple J after February 15, 1979, he is absol-ved of llabtlity for taxes due for

perlods subseguent thereto. Petitl-oner did not appear or gl-ve testlmony at the

hearlng.

CONCLUSIONS OF LAW

A. That section 1f33(a) of the Tax Law places personal liabtllty for the

taxes imposed, collected or requlred to be collected under Articles 28 upon

"every person required to collect any tax" imposed by sald articl-e. Sectlon

1131, subdlvision (1) furnishes the foll-owing definitlon for the term [persons

required to col lect taxr ' :

t t tPersons required to col lect taxt or tperson requlred to
collect any tax funposed by this artl"cle' shall include:



-3-

every vendor of tangtble personal property or servlces;
every recipient of amusement charges; and every operator of
a hotel. Said terms shall- also lnclude any offLcer or employee
of a corporatlon or of a dissolved corporation who as such
officer or employee is under a duty to act for such corporation
l"n conplying with any requlrement of thl"s artl.cle and any
member of partnership." (Emphasis suppLted).

B. That resolution of the lssue of personal liabllity for sal-es tax due

turns upon a factual determlnation in each case (VogeL v. Depft. of Taxatlon and

Financer 98 Misc.2d, 222; Chevlowe v. { .oerner,  95 Misc.2d 388).  Relevant

factors ln naking such determinatlon include, lnter aLI4, day to day responsibllitles

ln the corporatlon, involvement in and knowledge of the corporationrs flnanclal

affairs and its managementr the ldentlty of who prepared and sl-gned tax returns

and the authori ty to sign checks [Voge]-,  supra; see glso 20 NYCRR 526.LL(b)1.

I t  is noted, in contrast to pet i t ionerts assert ion, that the fact that one ls

not an offlcer of a corporation does not absolutely absol-ve that indlvidual of

responsibl l l ty.

C. That ln vlew of his authority and responslbillty, as exercised in carrylng

on Triple Jrs ongoing operat ions, pet i t ioner was a person under a duty to col lect '

truthfully account for and pay over sales and use taxes wLthl"n the meaning and lntent

o f  Tax  Law sec t ions  1131(1)  and 1133(a)  fo r  the  per lod  a t  l ssue.

D. That the pet l t ion of Gerry Garofolo, of f icer of Tr lple J Servlce

Station, Inc. is hereby denled and the Notice of Determlnatlon and Demand for

Payment of Sales and Use Taxes Due dat,ed March 20, 1983 ls sustatned.

DATED: Albanv. New York

N0v 0 7 1985
STATE TAX COUMISSION
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