
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

G . S . B .  E n t e r p r l s e s  C o r p .

for Redetermlnation of a Deficiency or Revislon
of a Determination or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r L o d  9 l I l 7 5  -  I L / 3 0 1 7 6 .

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of ager and that on the
23rd day of May, 1985, he served the wlthin notice of decislon by certifLed
mail  upon G.S.B. Enterpr ises Corp.,  the pet i t loner in the wlthln proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

G.S.B.  Enterpr lses  Corp .
710 Old I ' I i l lets Path
Hauppauge' NY 1L787

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the Petitioner
hereln and that the address set forth on said wrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before me thls
23rd day of Mayr 1985.

thorLzed to ister oat
Pursuant to Law sect lon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l tLon
o f

G.S.B.  Enterpr ises  Corp .

for Redeterninatlon of a Deficiency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r L o d  9  |  L / 7 5 '  -  L L / 3 O / 7 6 ,

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comisslon, that he ls over 18 years of age, and that on the
23rd d,ay of May, 1985, he served the wlthln notLce of decislon by certlfied
nail upon E. Parker Brown, the representatlve of the petltloner ln the wlthln
proceeding, bI encloslng a true copy thereof ln a securely sealed postpaid
!flrapper addressed as follows:

E, Parker Brown
Hancock, Estabrook, Ryan, Shove & Ilust
1400 MONY Plaza
Syracuse, NY 13202

and by deposlting same encl-osed ln a postpald properly addressed wrapper in a
post offLce under the excluslve care and cuetody of the United Statee Poetal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner herein and that the address set forch on sald wrapper ls the
last known address of the representat ive of the pet l t l .oner.

Sworn to before me thls
23rd day of May, 1985.

r ized to ls te r  oa
4,

pursuant to Tax Law sect lon  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Nlay 23, 1985

G . S . B .  E n t e r p r i s e s  C o r p .
710 Old l l l l lets Path
I lauppauge, NY 11787

Gentlemen:

Pl-ease take notice of the declsl.on of the State Tax Comission enclosed
herewlth.

You have now exhausted your right of review at the admlnistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revlew an
adverse declsion by the State '1"x QsmmlssLon may be instituted only under
Article 78 of the Clvil Practice Law and Rul-es, and rnust be comenced in the
Supreme Court of the State of New York, Al-bany County, within 4 nonths from the
date of this not ice.

InqulrLes concernlng the conputation of tax due or refund aLlowed Ln accordance
with this dectsion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unlt
Bulldlng /i9, State Campus
AJ-bany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

Peti t loner t  s Representat lve
E. Parker Bronm
Hancock, Estabrook, Ryan, Shove & Hust
1400 MONY Plaza
Syracuse, NY 13202
Taxing Bureauts Representat ive

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

G.S.B. ENTERPRISES CORP.

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period September 1, L975
through Novenber 30r L976,

DECISION

Peti t ioner,  G.S.B. Enterpr lses Corp.r  710 Old Wll lets Path, I lauppauge' New

York I L787, filed a petltlon for revlslon of a deterninatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of. the Tax Law for the perlod

September 1, 1975 through Novenber 30r 1976 (f i le No. 36727).

A fornal hearlng was held before Dennls M. Galllher, Hearlng Offlcer, at

the offices of the State Tax Comisslon, Bullding /19, State Offlce Campus;

Albany, New York, on June 25r 1984 at 1I :00 A.M.e l r l th alL br lefs to be subnlt ted

by Decenber 5, 1984. Petltioner appeared by Ilancock & Estabrook, Eeqs. (Joeeph II.

Murphy and E. Parker Brown, II, Esqs., of couneel). The Audlt DlvLslon appeared

by John P. Dugan, Esq. (Paul Lefebvre, Eeg.,  of  counseL).

ISSUES

I. I^Itrether petltlonerrs purchase of certaln premises to be used as an

i.ndustrlal faclllty constituted a bulk sale pursuant to Tax Law sectl.on 1141(c).

II. Ifirether, if so, petltloner gave notlce of such bulk sal-e as requlred

under Tax Law sect lon f141(c).

III. Whether funds dlstrlbuted at closlng on the subJect premlses were

properly subJect to the State Tax Connlssionfs rlght and llen under Tax Law

s e c t l o n  f 1 4 1  ( c ) .
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FINDINGS OF FACT

1. On Decenber 8, 1981, the Audlt  Dlvis ion nal led to pet l t loner,  G.S.B.

Enterprlses Corp. (nGSBt'), a Notlce of DeternLnation and Demand for Payment of

Sales and Use Taxes Due for the perlod Septenber lr 1975 through Novenber 30'

L976 tn the amount of $29 1744.96, plus interest.

2. GSB was incorporated in 1969 and ls a wholl-y-owned subsidiary of

Charles Ross and Son Conpany (rrCharlee Rossrr) of Hauppauge, New York. Petltloner

ls a real estate hol-dtng company wlth no other actlvltles of any kind.

3. Charles Ross is a nanufacturer of lndustrlal nlxing equipnent used ln

the chenical, pharnaceutlcal and food processlng lndustrles. It nakes a llne

of equiprnent known as doubl-e planetary mLxers and a llne of rrrl.bbon blendererr,

a type of mixer used for bLendlng sollds and solld powders, sometLmes ltlth

llqulds added.

4. Ross Metal Fabrlcators, a subsidlary of Charles Ross, oakes tanks and

other components of the ribbon blenders nade by its parent.

5. By L977, Ross Metal Fabrl.cators had outgrorrn its faclllty located ln

Isllp, New York, and needed I-arger quarters. Charles Ross located a parcel of

real estate situated at 225 llatcus Boulevard, Deer Park, New York' suitable to

the needs of Ross Metal Fabrlcators. The property at 225 tlarcus Boulevard

consisted of approxinately one acre of land and a concrete and brick one-story

bullding of about 30,000 square feet. Thls structure was approxlmately 181000

sguare feet larger than the Isllp factory, and al-so had l-arger manufacturing

bays whlch were consldered desirable for Ross Metal FabrLcatorst operatlone.

Thie lndustrial faciltty also had compJ-eted electrical, plunblng, llghtlng'

heatLng and alr conditlonl.ng systens.
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6. The owner of. 225 Marcus BouLevard, Deer Park, New York, was Sanitary

Control-s, Inc. (rrsanitarytt). SanLtary had been incorporated tn 1966 as "New

York Sanl-Can, Inc.rt to engage in the business of manufacturing and selllng

sanltary contaLners for residentlal and conrmerclaL dlsposal of waste materiale.

The company manufactured a line of large, trdenpster-dumpstertt type refuse

containers at the 225 tlateus Boulevard preml.ses. In 1968, the companyts name

was changed from New York Sanl-Can, Inc. to Sanltary Controlsr Inc.

7. On AprLl  18, L977, GSB, as real estate holding conpany for Charles

Ross, entered into a contract with Sanltary for the saLe of the 225 lulatcue

Boul-evard premises. In conJunctlon with enterlng thls contract' Charles Ross

tendered its check ln the amount of $10,000, nade payable to the law fitm

representlng Sanitary, as an earnest money deposit toward the purchase.

8. I\ro overhead cranes, three alr compressors, exhaust fane, lightlng

fixtures, an intercom system, two lndlvldual air condltl.onlng unltsr a water

cooler and other miscel laneous l tems such as shades, bl lnds, a sink, cabinets '

a stove, a refrigerator, mlrrors, prefabricated offlce partitions and carpetlng

were lncluded Ln the transaction. The cranes !ilere mounted on overhead ralls,

which were afflxed to the columns of the bullding and spanned the maln manufac-

turing bays. The alr compressors were connected to a hard plping system ln the

facility. The compressors coul-d, however, be uncoupled fron the piping without

resultant danage. Other lncldental property passlng ln the transactlon, such

as the refrigerator, etc., lras lnsignificant and mlnimal ln value as far as the

total transactLon rcas concerned. None of SanLtaryrs lnventory was lncluded tn

the transact lon.

9. PetltLoner did not purchase a |tgoing businessr', lnaemuch as petLtLoner

and Sanitary were engaged in dLfferent llnes of work. More speciflcally,
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petltloner was a real estate hoj-dtng company for a corporatlon engaged ln the

productlon of industrial nlxing equlpment, whereas Sanl.tary was a manufacturer

of receptacles for waste materlal. Sanltary contlnued naklng refuse contalners

subsequent to the sale of the 225 Marcus Boulevard premises ln an lmedlately

adJacent butlding on Marcus'Boulevard,

10. The real estate tltle report on 225 Marcus Boulevard, dated Aprll 14'

1977 and recert l f led on June 23, 1977, revealed a f l . rst  mortgage' 29 Judgnents'

three federal tax llensr and one UCC-I atatement flled agal-nst Sanltary. Of

the noted Judgnents, number 5 was ln favor of the State Tax Coml.eeLon ln the

aoount of $S,709.91, doeketed in Suffolk County on October 1, 19767 number 26

was in favor of the State Tax ComnissLon ln the amount of $1,024.32, docketed

in Suffol-k County on January 26, 19773 and numbet 27 wae ln favor of the State

Tax Connnlssion in the amount of $7,295.85, docketed ln Suffolk County on

M a r c h  1 1 ,  L 9 7 7 .

11. PetJ.tloner and Sanitary attenpted to cloge tltle on the 225 tularcne

BouLevard premLses on June 21, 1977, but were unable to do so because addltlonal

credLtors havlng Judguents agalnst Sanltary had been discovered. A Tax Conpllance

agentr on€ John lladlon, was present at the June 21st attempted closlng.

L2. A f lnal  c loslng of t l t l -e took place on June 23, L977. PetLt loner paid

for the premises at this tlne (by sattsfying the clains of Sanltaryte credltore)

and took possesslon. Mr. Madl-on lras present at the June 23rd closlng, aa at

the attempted closing two days earller.
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13. At the finaL closing, a State Tax Connnission clalm agalnst Sanltary

for unpald lulthholding taxes ln the amount of $2,806.02 was satlsfled. No

other state tax clalms nere asserted by Mr. Madlon at the cJ-oslng.l

14. No bulk sale NotLce of Claln was received by petLtloner' nor were the

officers of petlttoner or of Charles Roes alrare of any claLns for sales tax

that the State Tax Cornrnlsslon ntght have had agalnst Sanltary. Charles Ross

and affll-lated companles manufactured lndustrlal production equlpment not

subJect to sales tax, and company offlclals lrere unaccustomed to conslderLng

t'he potential for sales tax liabillty. The Purchase Statement of C1-oslng

recites that |tall taxes have been paidrr.

15. Because petltLoner and its parent corporation were unattare of any

sales tax clalm by the State Tax ConrmLssl-on, no conslderatlon wae glven to

aoy such potentlal- llabillty therefor in negotlating and arrlvlng at the

purchase prlce, and hence the possLblltty of such liabtl-Ity dld not have a

depresslve effect on the pr lce pald by pet i t loner.

16. Wtrlle sales tax was not consldered, the partles dld negotlate at

closing over certaLn corporation franchlse tax refunds whlch Sanitary belleved

lt was owed. In order to complete the transactlon, petltloner undertook to Pay

approxinatel-y $52,000 over and above the contract prlce to satlsfy the additlonal

Judgoents whLch had been dl-scovered prlor to closl.ng. In return, petltloner

The State Tax Conrmission Judgoents
report, apparentl-y satisfled by the
related to any sales tax 11ab111ty.

l isted l -n the Aprt l -  14, 1977 t t t le
seller prior to closlngr were not
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,
took an asslgnment from Sanltary for the potential franchlse tax refunds.- In

1978, petltioner received franchlse tax refunds of approxlnately $54r000 as a

result of this asslgnment. Neither petltLoner nor its parent corporatlon had

ever agreed that this refund was to be used to offset sales tax llabilfty.

L7. At closing, all of petitionerrs funds ln payment ltent to pay off

Sanitaryrs first mortgage and to satisfy its various credltors, and no funds

were left over for any payment to Sanl-tary ltself. All credltors pald at

closing had judgments agalnst Sanltary. There nere no State Tax Comigsion

warrants outstanding at the tlne of cl-oslng pertainlng to the sales tax llablllty

at lssue herel.n.

18. In July,  1981, pet i t loner recelved a let ter f ron the Audlt  DlvLsioa

asserting that petltloner was liable for sales taxes owed by Sanltary for

periods prlor to the transfer of the 225 Marcus Boulevard premlses. It wae

this letter which flrst aLerted petl.tioner to the sales tax clalma agalnst

SanLtary.

19. The Notice of Determlnation and Demand at lssue ls based on taxes

determined to be due from Sanitary and represents petltlonerfs llabiJ.lty as

purchaser in accordance with Tax Law sect lon 1141(c).  The l labl l l ty i tseLf

represents taxes owed by SanLtary for the quarterly periods ended Novenber 30'

1975 through Novenber 30, L976.

Petitloner also took an assignment from Sanltary of certaln unearned
insurance premiums and a promlssory note from Sanltaryrs presldent, one
Frank Palopoll. The sum of $324.00 was eventually refunded to petitloner
from the insurance companyi however, nothing was real-ized from the
pereonal promissory note.
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20. Upon recetpt of the Notlee of Determlnation and Demand' petltloner

lnforned the Audlt Divlslon that the apparent succeasor company to Sanltary,

known as ttSCI Equipment Corp.tr, had no certiflcate of lncorporation or appllcatl-on

for authorlty to do buslness on file wlth the Secretary of State, and that the

princlpals of Sanitary were also the principals of SCI Equipnent.

2L. Petltioner dld not file a Notice of Bulk Sal-e in connectlon wlth the

aforementioned transf er.

CONCLUSIONS OF LASI

A. That section 1141(c) of the Tax Law provldes, ln sumnry' that whenever

a person requlred to collect tax shall make a sale of hls buslneas asseta,

otherwise than in the ordlnary courae of business, the purchaser shall at leaet

ten days before taking possession notlfy the Tax Corm"ission by reglstered mal1

of the proposed sale. Whenever the purchaser shall fail to glve notlce as

requlred or whenever the Tax Comisslon shall inforn the purchaser that a

possible cl-alu for tax exlstsr aDy sums of money shall be subJect to a flret

priority rlght and llen for any such taxes due fron the seL1er. The ltablltty

of the purehaser shalL be linited to an amount not ln exceas of the purchaee

prlce or fair narket value of the buslness asseta sold, whlchever is hlgher.

B. That the criteria of whether a transaction ls a rrbulk salerr subject to

the provlsions of section 1141(c) of the Tax Law are that there be a eal-e,

transfer or assignment ln bulk of any part or the whole of a personfs buslnees

asseta by a person regulred to collect the tax and that such traneactlon be

other than in the ordl-nary eourse of busLness.

C. That the instant transfer constituted a bulk sale, wlth the transferred

premises constitutlng a buslness asset of Sanitary. Not only were items other

than real estate transferred, as descrlbed, but the real estate ltself was a



busLness asset of the transferor.  ISee Matter of Gary E. Slattery (Purchaser)

d/b/a Flor ida Hotel  Corp.,  State Tax Conm., t lay 27, 1983.1 Slnce pet i t loner

falled to glve notlce of the transfer, as required pursuant to Ta:r Law eectlon

1141(c),  l t  was properly subjected to l iabl lLty for the unpaid sales taxes due

fron the transferor. FlnalJ-y, those funds transferred by petltioner at cLoslng

were subject to a flrst prlorlty right and llen by the Tax Conmission pursuant

to Tax Law sect ion l l41(c) tMrtt"r  
" t  

f la"s". t  S

and The State of ,

M i s c . 2 d (Suprene Court, New York County, Aprll 10, 1984' Garmrer:man, J.)1.

D. That the pet i t ion of G.S.B. Enterpr ises Corp. ls hereby denied and the

Notlce of Determinatlon and Demand for Payment of Sales and Use Taxes Ihre

nai led December 8, 1981 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 3 1985
PRESIDENT
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