
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t ion
o f

Fred M. Schlldwachter & Sons

for RedeterminatLon of a Defi.clency or Revislon
of a Deternination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod 6 /  I  /  82-8 /  3I  /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornrnission, that he l"s over 18 years of age, and that on the
7th day of November, 1985, he served the withln not ice of Declsion by certLf ied
mail upon Fred M. Schlldwachter & Sons, the petitioner Ln the withln
proceeding, by enclosing a true copy thereof ln a securely seal-ed postpaid
wrapper addressed as follows:

Fred M. Schildwachter & Sons
1400 Ferr ls Pl-ace
Bronx, NY 1046f

and by depositing same enclosed ln a postpaid properly addressed wrapper Ln a
post office under the exclusl-ve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further
hereln and that the address
of  the  pe tL t ioner .

Sworn to before ne thls
7th day of November, 1985.

says that the said addressee is the petitioner
set forth on said lrrapper is the last known address

ter oat
sect lonpursuant to



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Fred M. Schll"dwachter & Sons

for Redeternlnation of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Period 6 | t / 82-8 I 3I | 82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee

of the State Tax Connission, that he is over 18 years of ager aDd that on the
7th day of November, 1985, he served the wlthin not ice of Decislon by cert l f led
mail upon Milton A. Chambers, the representative of the Petitloner ln the
withln proceeding, by encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Milton A. Chambers
Marino, Chambers & Lou
175 Main Street
White Plains, NY 10601

and by depositing same enclosed in a postpald properly addressed wrapper in a
post office under the exclusLve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner herein and that the address set forth on sald wraPper ls the
last known address of the representat lve of the Pet l t loner.

Sworn to before ne this
7t l r  day of November, 1985.

Authoriz ter oat
pursuant

to
sec t ion  174
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November 7, 1985

Fred M. Schlldwachter & Sons
1400 Ferr is Pl-ace
Bronx, NY 10461

Gentlemen:

Please take not lce of the Declsion of the State Tax Commisslon enclosed
herewith.

You have now exhausted your rlght of review at the administrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to revlel t  an
adverse decision by the State Tax Conrmisslon nay be lnstituted onLy under
Article 78 of the Clvl1 PractLce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Countlr within 4 nonths fron the
date  o f  th ls  no t ice .

Inquiries concernl-ng the computation of tax due or refund allowed in accordance
wl, th thl"s decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unit
Building /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerts Representat lve
Mllton A. Chanbers
Marlno, Chambers & Lou
175 Main  St ree t
Whlte Plains, NY 10601
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COM}IISSION

In the Matter of the Pet l" t ion

o f

FRED M. SCHILDI^IACHTER & SONS, INC.

for Revision of a DeterminatLon or for Refund
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Perlod June I, 1982
through August 31, L982.

DECISION

Peti t ioner,  Fred t ' [ .  Sehl ldwachter & Sons, Inc.,  1400 Ferr ls Place, Bronx,

New York 1046f,  f l led a pet l- t l .on for revision of a deterninat lon or for refund

of saLes and use taxes under Artlcl-es 28 and 29 af the Tax Law for the perlod

June l ,  1982 through August 31, 1982 (Fi l -e No. 54467).

On May 21, 1985, pet i t loner,  by l ts representat ive'  t { l l ton A. Chambersl

Esq.,  f l led a walver of hearing and requested that this matter be declded by

the State Tax Conmlsslon on the basis of the exlsting record. After due

consideration, the Tax CommissLon renders the following declsion.

ISSUE

Whether the recelpts from the sale of a customer list ln connectlon ltLth

the purchase of the assets of a fuel oil company were subJect to tax als the

sale of an information service.

FINDINGS OF FACT

1. On May 8, 1984, as the resuLt of a f ie ld auditr  the Audit  Dlvis lon

lssued a Notice of Determinatlon and Demand for Paynent of Sales and Use Taxee

Due agalnst petltioner, Fred 11. Schlldwachter & Sons, Inc.r in the amount of

$ 1 0 7 , 2 5 0 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 1 9 , 1 4 4 . 6 0 ,  f o r  a  t o t a l  d u e  o f  $ 1 2 6 , 3 9 4 . 6 O  f o x

the period June 1, 1982 through August 31, L982.
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2. On or about August 24, 1982, Whan

sold in excess of 90 percent of i ts assets

consisted of the fol lowlng:

Eguipment
Goodwlll
Customer Lists
Restrictive Covenant
Consultlng Agreement

Petroleum Corp.,  a fuel  o11 dealer '

to pet i t loner.  The assets sold

$  r72 ,620 .00
$  140 ,000 .00
$  I  , 300 ,000  .00
$  77 ,500 .00
$  77 ,500 .00

3. On audit, the Audlt Divisj"on determined that the equipment consisted

of motor vehicles, the sales tax on which would be paid upon reglstration wlth

the Department of Motor Vehicles. No sales tax was pald on the sale of the

customer llsts and the May 8, 1984 assessment was based solely on tax due on

t h e  s a l e  o f  s a i d  l 1 s t s  f o r  $ I , 3 0 0 , 0 0 0 . 0 0 .

4. On March 15, 1985, pet l t ioner remlt ted a check ln the amount of

$137,785.4I represent lng sales tax due, together with interest thereon through

March 19, 1985, thus convert lng i ts pet l t ion for redetermlnat ion to a Pet i t ion

for refund of tax due. Petitl-oner malntalns that the sale of the customer list

was not taxable as the sale of tangibJ-e personal property or an informatlon

service and if the l-ist is consldered an lnformatlon service, lt relates only

to lnformation that ls personal- or individual in nature which l.s not substantl-all-y

incorporated in reports furnished to other persons.

CONCLUSIONS OF LAW

A. That sect ion l l05(c)(1) of the Tax Law imposes a tax on the recelpts

from every sale, except for resale, of the service of ttfurnlshlng of informatLon

by printed, nLneographed or nultigraphed matter or by dupllcating written or

printed matter in any other manner, lncluding the services of collecting'

compiLing or anaLyzing lnfornation of any kind or nature and furnlshlng reports

thereof to other persons, but excludlng the furnishing of information which is
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personal or indivldual l"n nature and which is not or may not be substantialJ-y

lncorpora ted  ln  repor ts  fu rn ished to  o ther  persons . . . " .

B. That a customer llst is a business asset the sale of whlch constltutes

"the sale of information and is,  therefore, taxable under sect ion 1105 [eubd. (c)]

of the Tax Law (citation omitted)rr (Long Island Rell.able Corp. v. Tax Comlssionr

72 A.D.2d 826>. Therefore, the Audlt  Dl.v is ion properly determined that the

sale of the customer list to petitloner hras subject to tax.

C. That the pet i t lon of Fred M. Schi ldwachter & Sons, Inc. l .s denied and

the Notlce of Determination and Demand for Payment of Sales and Uee Taxes Due

issued May 8, 1984 ls sustalned.

DATED: Albany, New York

N0v 0 ? 1985
STATE TA)( COM}IISSION
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RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDEO

NOT FOR INTERNATiONAL MAIL

(See Reverse/
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDEO
NOT FOR INTERNAIIONAL MAIL

/See Feverse)

n.€o
do
l!

o€
at

E
o

ll.
(/,
o.

Return receipt showing to whom,
Date, and Address of-Oelivery

r?

Io
t
T
C
oo

q
c
ct
./i.
D

I

o|
ao
o

ri
o
tt
c!o
o
o

E
o

Il
oc

*eht&z- /.4zorttz.:
WL:,D/Y Uazsual/%/z
P.o., state x(AZtp O#la ; 

'

/ 7< ,&;Z/ '(7

VWz Zz)L,t V//kt
Certified Fee

Special Delivery Fee

F€stricted Delivery Fe6

Return Receipt Showing
to whom and Oato Deliiered

Return roceipt showing to whom,
Oate, and Address ot Dotlvory

TOTAL Postaga and F€es E

Postmark or Date


