
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Etazet & Jones Co.
Dlvis ion of The Eastern Co.

for Redeterminatlon of a Deficiency or Revislon
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 l  I  177-8  l3 I  180.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comlssion, that he is over 18 years of age, and that on the
16th day of JuJ-y, 1985, he served the withln not lce of Declslon by cert i f l .ed
nal l  upon Frazer & Jones Co.,  Divis lon of The Eastern Co.,  the pet l t loner ln
the within proceeding, by encl-osing a true copy thereof in a securely seal.ed
postpaid wrapper addressed as fol- l -ows:

Frazet & Jones Co.
Dlvis ion of The Eastern Co.
300 Mil ton Ave.
Syracuse, NY I322I

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on sald lrrapper is the last known addrese
of the pet l t ioner.

Sworn to before me this
16 th  day  o f  Ju ly ,  f985.

ter oaths
pursuant to Tax Law section 174



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet l t lon
o f

Frazer & Jones Co.
DLvision of The Eastern Co.

for Redeterminatlon of a Deficiency or Revlslon
of a DetermLnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  L2 /  L  177-8  l3 I  l80 ,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuckr belng duly sworn, deposes and says that he Le an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
16th day of July,  1985, he served the wlthin not ice of Decieion by cert i f ied
mail upon Bruce Donahue, the representatl.ve of the petitloner in the wlthln
proceeding, by encJ-oslng a true copy thereof Ln a securely sealed postpald
lrrapper addressed as follows:

Bruce Donahue
Bond, Schoenck & King
One Llncoln Center
Syracuse, NY 13202

and by depositlng same enclosed in a postpaid properly addressed ltrapper ln a
post office under the exclusl.ve care and custody of the Unlted States Postal
Service nlthin the State of New York.

That deponent further says that the said addreasee is the rePresentatlve
of the petitioner hereLn and that the address set forth on said rf,rapPer ls the
last known address of the representative of the petltioner.

Sworn to before me thls
16 th  day  o f  Ju ly ,  1985.

to admin
Tax Law

er oat
pursuant to sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y  O R K  L 2 2 2 7

July  16,  1985

Etazer & Jones Co.
Divls ion of The Eastern Co.
300 Mll ton Ave.
Syracuse, NY L322I

Gentlemen:

Please take not,ice of the Decislon of the State Tax Comission enclosed
herewlth.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to section(s) 1.138 of the Tax Law, a proceedlng in court to revlew an
adverse declsion by the State Tax Cornnlsslon may be lnstituted only under
Artlcl-e 78 of the Clvil Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, AJ-bany County, wlthin 4 months from the
date of this not lce.

InquLries concerning the computation of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li.tigatlon Unit
Bulldlng /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATB TAX COMMISSION

cc: Pet i t ionerrs Representat lve
Bruce Donahue
Bond, Schoenck & King
One Llncoln Center
Syracuse, NY 13202
Taxlng Bureaurs Representative



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetLtion

of

FMZER & JONES CO.,
Division of ltre Eastern Co.

for Revision of a Determination or for Refund
of Sal-es and Use Taxes under Articl-es 28 and, 29
of the Tax Law for the PerLod December 1, 1977
through August 31, 1980.

DECISION

Petl t ioner,  Ftazet & Jones Co.,  Divls l .on of the Eastern Co.,  300 Mll ton

Avenue, Syracuse, New Yotk 13221, flIed a petLtion for revlslon of a determination

or for refund of sales and use taxes under ArtlcLes 28 and 29 of the Tax Law

for the perlod December 1, 1977 through August 3l '  1980 (Fl le No. 37457).

A smal1 claims hearLng was held before Arthur Johnson, Ilearlng Offlcer' at

the offlces of the State Tax Connnlsslonr 333 East Washlngton Street' Syracuse,

New York, on October 18, 1984 at 10:45 A.M., with al l -  br lefs to be subnit ted by

December 31, 1984. Petitl-oner appeared by Bond, Schoeneck & King (Gary Germaln,

Esq., o.f counsel-). The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Anne

Murphy, Esq.,  of  counsel-) .

ISSUE

Whether certaLn work performed as part of a bulldtng renovatlon constituted

taxable repairs to real property or whether such work constltuted a capital

improvement.

FINDINGS OF FACT

1.  Pet l t ioner ,

manufacturer of mine

used to secure metal

Etazet & Jones Co. '  DlvLslon of The Eastern Co.,  was a

roof supporta' also known as expanslon supports' whlch are

shiel-ds that support mlne celllngs. These expanslon
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supports are produced by a foundry process that Lnvolves the pourlng of molten

metal  into sand molds.

2, On I ' larch 15, 1982, as the result  of  an auditr  the Audit  Divls lon

issued a Notice of Determinatlon and Demand for Paynent of Sales and Use Taxes

Due agalnst petitioner covering the period December 1, 1977 through August 31'

1980 fo r  taxes  due o f  $8 ,309.22 ,  p lus  in te res t  o f  $1 ,949.43 ,  fo r  a  to ta l  o f

$  1 0 , 2 5 8  .  6 5  .

3.  Pet i t ioner executed consents extending the perLod of l in i tat lon for

assessment of sales and use taxes for the perlod December 1, 1977 through

November 30, 1978 to March 20, 1982.

4. An audit  of  pet i t ioner 's books and records disclosed addlt ional sales

and use taxes due of $12,700.71. Pet l t ioner executed a consent to f ix lng of

tax  in  the  amount  o f  $4 ,3g1.4g .  The d isagreed por t ion  o f  the  aud i t  ($8 ,309.22)

represented taxes determined due on purchases which the Audit Divislon considered

to be repairs and maintenance servlces to real property.

5. Fol lowLng a pre-hearing conference held on November 19, 1982' the

taxes due were revised to $31880.37. The taxes remalning ln dispute involve

purchases ln connection with the renovation of petitionerrs Foundry BuIIdIng ll2.

6. In late 1978, pet i t ioner undertook a total  renovat ion of i ts Foundry

Bui lding i l2 which had been constructed ln 1915. The purpose of this renovatLon

was to convert Foundry ll2 Into an assembly area to enabl-e petitloner to perform

t'in housetr certaln product assembl-y work which had previously been subcontracted

out to loca1 sources. For many years prior to lts renovatlon, Foundry ll2 t,,ad

been used solely as a storage area. The bul ldtng was unheated, had very

l imlted l tght ing and electr ical  servlce and had a dlr t  f loor.
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7. Foundry Bulldlng tl2 Ls a slngl-e-story buildlng and Le 160 feet by 101

feet ln sLze.

The work performed in connectlon with the renovatlon ltaa as foll-ows:

a) For site preparation, the removal of plpe and condult, removal of

all steel not structurall-y supportlng anythlngr r€moVal of all old unlt

heaters, and removal- of aI-I- ol-d concrete pads down to elght lnches below

the dlrt fl-oor.

b) The addition of a new complete concrete floor wlth drain and

plplng underneath. 
i

c) Construction of an tnterior wall with a roll-up door to make an

al-leyway to isolate trafflc and sand whtch would be entering from adJacent

bul ldlngs.

d) InstaLl-atlon of a bulldlng-wide lnfrared heatLng system.

e) Instal-latLon of all new el-ectrlcal servlce and fluorescent and

mercury vapor llghting.

f) Sandblastlng and palntlng of the walls and celllng wLth epeclal

masonry paint.

g) Restoratlon

h) InstalLatlon

i) Construction

the foundry.

o f

o f

o f

columns and beams.

a bullding-wide sprlnkler system.

a supervisorrs office in the southwest corner of

j) Installation of compreaaed air, water, and draln lines for equlpment

whl.ch lras to be lnstalled at a later date.

8. The total  cost of  the renovat lon of Foundry Bul ldlng l t?wae $209'497.59.

Petitioner capltallzed the entire cost for accountlng and federal

income tax purposes.
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The Audlt  Dlvis ion determtned that $55,433.79 of the total

were for repairs rather than capLtal lnprovements. The following is

the purchases whlch the Audlt DlvLslon has deemed taxable repafrs:

Date Descriptlon of l.Iork

2lL5/79 l-abor, material-s and equiprnent to cover up holes ln
ceill.ng; drlll holes in ceil-ing blocks, lnstaIl furring
strLps and screw plprood to furring.

2ll5l79 labor, material-s and equipment to sandblast and palnt
Foundry ltz (I prlne coat and I fintsh coat).

2/L5179 labor, materlal-s aod equlpment to sandblaet and palnt
Foundry ll2 (I prlme coat and I flntsh coat).

2/L5179 labor, naterlals and equipment to repair columns in
Foundry tl2 as fol-Lows: (1) reface upper Bection above
steel-; (2) wrap base wlth tt' steel pl-ate with corners
to be 3" x 3" angle lron; and (3) steel to be prlned
and painted.

(e) 2ll5l79 labot, material-s and equlpment to repalr beams ln
Foundry tl2 as follows: (1) chLp away concrete; (2)
drtLl- and lag to anchor meeh; (3) lnstall 4-6 layers;

( f )  316/7e

and (4) rub to flntsh product.

labor, materlals and equipment to repair and patch
East Wal-l of Foundry ll2 ae follows: (1) plug holes
and (2) brLck up columns.

see (d )

see (e )

see (b)

see (c )

see (d)

frames and beams

uprLghts

expendltures

a I lst  of

(b)

( c )

$  1 ,845 .00

$  2 ,243 .00
Part Pa)rment

$10 ,000 .00

I  2 ,5oo.oo
partial paynent

$  2 ,100 .00
partLal payment

$  1 ,835 .00

I  2 ,000 .00
2nd paynent

$  2 ,444 .00
balance due

$  1 ,122 .00
balance due

$ s,ooo.oo
balance due

$  365 .00
balance due

$  1 ,383 .75

$  695 .00

(d )

(h)

( i )

( j )

(k)

(e) 3 l20 l7e

3120179

4125179

4 /2517 9

5 l  L6 l7  9

6 l5 l7  e

7123179

(1 )

(n)



(n)

(o )

(p )
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7130/79  beams

819179 mater iaLs

L2128179 labor, materlals and equlpment for the followlng work:
(l) remove and replace flashlng; (2) reface concrete
columns; (3) repatr roof sect ion; and (4) repalr
windows and frames.

A11 of the foregoing work was perforned by PLne Vlsta Contractors.

Petltioner took the posltlon that the work was performed ln conJunctlon

wlth the entire renovatlon project which nas a capltaL lmprovement to real

property and the end result of the proJect controls its taxablllty.

g.  Pet l t ioner conceded that tax was due on mater ial  purchases t t(1)t ' ,

"(m)",  "(n)" and "1o)" and has renlt ted a check for $407.33 ln pa) 'ment thereof

( $ 2 5 7 . 5 9  -  t a x  a n d  $ 1 4 9 . 7 4  -  l n t e r e s t ) .

CONCLUSIONS OF LA}I

A. That sect lon 1105(c)(3) of the Tax Law lmposes a tax on the receipte

from the servLce of installing tanglble personal property and maintalnlng,

servlclng or repairing tanglble personal property' except for lnetaLllng

property whl.ch, when lnstal-led, wllL constitute an addition or capital lmproveuent

to real- property, property or land. Paragraph (5) of subdlvisLon (c) of the

same sectlon Lmposes a tax on the receipts from the service of malntainlng,

servicing or repalrlng real propertyr property or land as dl.stlngulshed from

addtng to or irnprovlng such real property by a capLtal lmprovement.

B. That sect lon 1101(b)(9) of the Tax Law def lnes "capltal  lmprovementrt

a 9 :

"An addltion or al-teration to real property whLch:

(i) Substantial-l-y adds to the value of the real property' or
appreclably prolongs the useful life of real property; and

$  200 .00

$  1 ,401 .04

$20 ,500 .00
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(ii) Becomes part of the real property or is permanently afflxed
the real property so that renoval would cause naterlal damage to

Property or art icLe LtseJ-f ;  and

(1f i )  Is intended to become a permanent instal lat ion.rr

The Lmpositlon of tax on services performed on real property depends

on the end result of such service. If the end result of the servlces ls repalr

or naintenance of real property, such eervLces are taxable. If the end result

of the same service ls a capital improvement to the real property, such servlcee

are not taxable. t2O NYCRR 527.7 (b)(4) l ;  Matter of  Bui ldLng Contractors Assocl-

a t i o n ,  I n c .  v ,  T u l - l y ,  8 7  A . D . 2 d , 9 O 9 .

to
the

C. That the renovation of Foundry Bul1dLng ltT, when vlewed

constituted a capltal improvement to real property in accordance

1101(b)(9) of the Tax Law. Therefore, the services performed by

in the course of the renovatlon of Foundry Butldtng lf2 were not

.
of Nepco Terminal Corp.,  Btate Tax Counisslon, July 1, 1983).

as a whole,

wlth section

the contractor

taxable. (Matter

D. That the pet i t ion of 'Frazer & Jones Co.,  DivlsLon of The Eastern Co.

is granted and the Notice of Determlnatlon and Demand for Paynent of Sales and

Use Taxes Due issued March 15, 1982 ls cancel led

DATED: Al-bany, New York STATE TAX COMMISSION

JUL 16 1985
PRESIDENT
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