
STATE OF NE!il YORK

STATE TAJ( COMMISSION

In the Matter of the Petition
o f

Foskos Market,  Inc.
and Fot los Tagarls,  Off lcer

for Redetermination of a Deflctency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under ArtLcle 28 & 29 of the Tax Law for the
P e r l o d  9 l L / 7 8  -  L L l 3 O l 9 L .

AFFIDAVIT OF I'IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commlssion, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the wLthin not lce of Decislon by cert l f led
mai l  upon Foskos Market,  Inc. and Fot ios Tagarls,  Off icer,  the pet l t lonerst ln
the within proceedlng, by encl-oslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Foskos Market,  Inc.
and Fot los Tagaris,  Off lcer
1731 Broadway
New York, NY 10019

and by deposlting same enclosed ln a postpaLd properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted Stateg Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on sald nrapper is the last known address
of the pet l t ioner.

Sworn to before me thls
16 th  day  o f  Ju ly ,  1985.

Authorized to
pursuant to Tax Law sect lon 174
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o f

Foskos Market,  Inc.
and Fot los Tagarls,  Off icer

for Redetermlnation of a Deficiency or Revislon
of a Determination or Refund of Sal-es & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r l o d  9 / I / 7 8  -  I I l 3 O l 9 L .

AFFIDAVIT OF MAITING

State of New York :
s a .  :

County of Al-bany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax ComrLssion, that he is over 18 years of age, and that on the
16th day of July,  1985, he served the wlthln not lce of Declslon by cert i f led
mal l  upon Jack M. Portney, the representat ive of the pet i t loners in the wLthln
proceedlng, by encloslng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jack M. Portney
207 Maln St.  ,  Box 346
For t  Lee,  NJ  07024

and by depositlng same enclospd in a postpaid properly addressed wrapper ln a
post offlce under the excLusfte care and custody of the Unlted Statee Postal-
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the repreaentatl.ve
of the petitloner herein and that the addresa set forth on sald rtraPper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

Authorized to
pursuant to Tax Law

ster oaths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Ju ly  16 ,  1985

Foskos Market,  Inc.
and Fot ios Tagarls,  Off icer
1731 Broadway
New York, NY 10019

Gentlemen:

Please take notice of the Declslon of the State Tax ConrmLssion enclosed
herewith.

You have now exhausted your right of revl.ew at the adminlstratlve leveI.
Pursuant to sect lon(s) 1138 of the Tax Law, a proeeeding in court  to revLew an
adverse declslon by the State Tax Conrmlssion may be instituted only under
Arttcle 78 of the Civll Practlce Law and RuLes, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months fron the
date of this not lce.

Inqulries concerning the computat,lon of tax due or refund allowed ln accordance
wlth thls declsl .on may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unit
Buildlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t loner t  s Representat ive
Jack M. Portney
207 l4atn St. ,  Box 346
For t  Lee,  NJ  07024
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlons

o f

FOSKOS MARKET, INC.
and FOTIOS TAGARIS, OFFICER

for Revlslon of Deterninatlons or for Refunds
of Sales and IIee Taxes under Artlcles 28 arrd 29
of the Tax Law for the Period September I, L978
through November 30, 1981.

DECISION

Petltionersr Foskos Market, Inc, and FotLos Tagarls, 0fficer' l73l Broadwayr

New York, New York 10019, flled petltlons for revision of detetmlnatlons or for

refunde of sales and use taxea under Artlcles 28 and 29 of the Tax Law for the

perlod September 1, 1978 through Novenber 30, f98f (Fl1e Nos. 39782 and.39783).

A fornaL hearLng was held before Dennis M. Galfther, Hearing Offlcer' et

the offlces of the State Tax Cornmlsslon, Tvo World Trade Center, New York, New

York, on Februaty 26, 1985 at 9:15 A.M. Pet l t loners appeared by Jack M.

Portney, C.P.A. The Audit Dlvislon appeared by John P. Dugan, Esq. (Kevln A.

Cah l l l ,  Esq . ,  o f  counse l ) .

ISSUES

I. trrltrether a tinely petition was fLled by or on behalf of Fotios Tagarle.

II. Whether, lf so, Fotlos Tagarls was a person under a duty to collect

and pay over sales and use taxea on behalf of Foskos Market, Inc.

III. hrhether the Audlt Dlvlslon properJ-y resorted to external lndices ln

determlnlng the tax 11ab1L1ty of Foskos Market, Inc. and, if so, whether

petltionerts have substantlated any ltems warrantlng reductlon or cancellatlon

of the resultant asaessment.
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FINDINGS OF FACT

l. 0rr August 20, L982, the Audit DLvleLon lssued to petltloner Foskos

Market, Inc. a Notice of Deternlnation and Demand for Payment of Sales and Uee

Taxes Due for the sales tax quarterly perlods ended November 30r 1978 through

November 30, 1981, assesslng sales tax due ln the amount of $234t296.2I,  plus

penal-ty and lnterest. On the same date, the Audlt Divlslon aLso lseued a

Notice of Deternlnation and Demand for Paynent of Salee and Use Taxes Ihre to

pet l t ioner FotLoe Tagarls,  assesslng agalnst Mr. Tagaris,  as an off lcer of

Foskos l4arket, Inc.r the same amounts for the same perl.ods as the aforementloned

Notlce lssued to Foskos Market, Inc.

2. Valldated conaents had been executed on behalf of Foskos lrtarket, Inc.

pursuant to whlch assessment of sales and use taxea for the perlod ln questlon

could be made on or before September 20, 1982.

3. Foskos I'trarket, Inc. operates as a supernarket wlth a deLlcatessen

sectlon where sandwlches and hot meals are prepared. On or about September 9,

1981, the AudLt Dlvlsion attenpted i6 gemm€rce a fleld audlt of the booke and

records of Foskos Market, Ine., but found such books and records to be inconplete

and, for the moet part, non-existent. In partlcular, there ltas no record of

cash purchases, no day books, Journals or cash reglster tapes were keptr aDd

only a partlal amount of purchase invoices lrere aval.lable. Addltlonal recorde

avaLlable nere a check dlsbursements journal, Federal and State l-ncome tax

returns and State sales tax returns.

4. The onJ.y purchases recorded by Foskos Market, Inc. were purchases by
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check paid to one suppller (Krasdale), and disbursements for euch purchases

alone were $43,000.00 higher than the anount of purchases shown per tncome tax

returns. Sales per sales tax returns could not be reconcLl-ed wtth sales per

books and, ln many lnstances, the returna reflected groes sales and taxable

sales as the same amount, thus showing no non-taxable sales. The method used

by Foskos Market, Inc.rs accountant ln computlng sales tax liabllltywas to

estimate thtrty pereent of its gros6 salesr from figures supplied by Mr. Tagarls,

as being taxable sales.

5. Accordl-ng1y, based on the foregolng, the records were deemed lnadequate

by the Audlt Dlvlsion and an observation test was sel-ected as the nethod of

audLt. The use of an obeervation test nas agreed to by petltlonerst accountant

at the ttue of the audLt, wlth November 23, 1981 selected as the day of observatlon.

6. A flve and one-hal-f hour physlcal observatlon wa6 conducted' epannlng

the hours from approxlmately 9:45 A.M. to 3:15 P.U. on Novembet 23'  1981'

during which tlme all sales on each of the two cash reglsters belng operated,

plus take-out sales were observed and recorded. Total  sales of $1'560.35 were

observed, of whlch $963.83 were taxable sales. The rat io of taxable eales to

total  sales was thus determlned to be. 58.05 percent.

7. Openlng and closLng cash reglster readlngs were taken, spanning the

hours from 8:00 A.M. to 3:15 P.M. on November 23, 1981, whlch revealed totaL

sal-es of $2,O27.87 for such period. This f lgure was dlvlded by 7 to arr ive at

sales per hour, with such eales per hour nultlplled by 19 as the number of

hours Foskos Market, Inc. was open. The resultant flgure lras nultiplled by 5

(days per week open) and by 12.5 (weeks per sales tax quarterly period) to
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arr ive at $4121825.00 as sales per quarter.  Taxable sales per quarter of

$2391645.00 was derived by appl-ylng the 58.05 percent taxable rat lo to total

sales per quarter. Flnally, such audlted taxable sales per quarter lese

taxable sales as reported per guarter resul-ted ln addttlonal taxable sales per

quarter upon whLch sales tax was computed and assessed.

8. Petltloners adnlt that the books and records ualntalned were not

accurate or adequate and do not eontest the proprlety of reeorting to an

observation test as a means of deterninlng 11ab111ty. Howeverr petltloners do

malntain that the resultant assessment is overstated, assertlng as follows:

- for a portion of the audlt perlod Foskos Market, Inc. was open J.ess
than 19 hours per day;

- that the day observed was the day before ThanksgLvlng and thus
sales of taxabl-e items were lnordLnately high;

- that the hours observed encompaas that part of the business day
when taxable sales are hlghest;

- that construction of a nerr bulldlng across the street from Foskos
Market, Inc. durlng part of the audlt perlod adversely affected the
buslness.

9. No evidence substantlatlng the above-noted claLns was offered at the

hearlng. Petltlonerst representatlve and present accountant has establlshed a

bookkeeplng system for petitioners. Subnltted ln evldence were lncome tax

returns, sales tax returns and accompanylng schedules and analyses baeed

thereon pertaLnlng to perlods subsequent to-those at issue, reflecting' S!,8

iEB, sales figures and tax ltablllty substantially Lower (by about one-half)

than those found for the audit perlod. It ls asserted that such flguree are a

truer measure of the business activlty of Foskos Market, Inc.
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10. No petltlon for Mr. Tagaris was offered ln evidence at the hearlng nor

could such a petitlon be located by the Audit Dlvlsion. Ilowever, correspondence

from the Tax Appeal-s Bureau to l{r. Tagarist representatlve conflrns the fll lng

of a tinely petitlon by or on behalf of Mr. Tagaris.

11. The audlt report refLects that Mr. Tagaris was Secretaty of Foskos

Market, Inc. One of the consent documente referred to ln Ftndlng of Fact r'2",

.gIlpIB, ls slgned by }lr. Tagarls as President of Foskos llarket, Inc. No evldence

to refute the allegatlon that Mr. Tagaris lras a responslble offl.cer under a

duty to conply with the terms of Artlcles 28 and 29 of the Tax Law on behalf on

Foskos l,larket, Inc. rras subnl.tted at the hearing.

CONCLUSIONS OF LASI

A. That wher€r os here, adequate records are not malntalnedr the Audlt

Divislon is authorlzed to resort to externaL lndlces ln deterninLng tax liablllty

[Tax  Law $1138(a) ;  ,

84 A.D.2d 655).  In fact,  pet i t loners do not contest the uee of an observat ion

test as a means of determinLng tax.

B. That no evLdence was subnltted which would lrarrant cancellation or

reductlon of the assessment agalnst petltloner Foskos Market, Inc. It ls noted

that the evl.dence lntroduced pertalning to later years and the record keeping

nethod set up and used Ln such years does not form a basls for reductlon of the

lnstant assessment, nor have petltioners subnltted evldence which ln any way

substantiates the assertlons set forth in FlndLng of Fact tt8tt.

C. That based on the evldence lt is reasonable to conclude that a tinely

petitlon was fil-ed by or on behalf of Mr. Tagarls (see Flnding of Fact rtlOfr),
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and thus there ls Jurisdictlon over !1r. Tagarls. No evidence was subnltted

contradlcttng the assertion of Mr. Tagarisr llablLlty wlthln the meanlng of Tax

Law sect ions 1131(1) and f f33(a),  and thus the assessment agalnst hlm ae an

offlcer of Foskos Market, Inc. ls sustalned.

D. That the petltions of Foskos Market, Inc. and Fotio Tagarls' Officer,

are hereby denied and the notlces of determlnatlon and demand for paynent of

sales and use t€rxes due dated August 20' 1982 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUL 16 1985
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