
STATE OF NET,I YORK

STATE TN( COMMISSION

In the Matter of the Petl-tl"on
o f

592 Seventh Avenue Restaurant, Inc.

for RedeterminatLon of a Deflcl"ency or Revislon
of a Determl.nation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  6  |  I  /79-5  l3L  182.

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says Bhat he is an employee
of the State Tax Comlssion, that he l.s over 18 yeare of age, and that on the
21st 'day of Auguet,  1985, he served the r l l thfn not ice of Decislon by cert l f led
mall upon 592 Seventh Avenue Restaurant, Inc., the petltioner l-n the withln
proceedlng, by encloslng a true copy thereof in a secureLy sealed postpald
lrrapper addressed as follows:

592 Seventh Avenue Restaurant, Inc.
592 Seventh Avenue
New York, NY 10036

and by deposltl-ng same enclosed
post office under the excl-uslve
Servlce wl"thin the State of New

That deponent further says
herel"n and that the address set
of the pet i t ioner.

Sworn to before me this
2Lst day of August,  1985.

l.n a postpaid properly addressed wrapper in a
care and custody of the United States PostaL
York.

that the said addreasee is the PetLtl.oner
forth on said wrapper ls the last knoltn addrese

nister oaths
Law sectl-on 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petl.tion
o f

592 Seventh Avenue Restaurant, Inc.

for Redetermlnatlon of a Deficiency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6  |  I  179-5  /  3L  182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Comisslon, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the wlthln not ice of Decislon by cert l f led
mall upon Herald Prtce Fahrlnger, the representative of the Petl.tl"oner in the
wlthln proceedl.ng, by enclosing a true copy thereof l"n a securely eeaLed
postpald wrapper addressed as fol lows:

Herald Price Fahringer
540 Madlson Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the excLusl,ve care and custody of the United States Poetal
Servlce withln the State of New York.

That deponent further says that the sald addreasee le the rePreoentatlve
of the petitloner hereln and that the address set forth on sal-d wraPper le the
Last known address of the representatlve of the petitioner'

Sworn to before ne this
21s t  day  o f  August ,  1985.

ter oaths
pursuant to Tax Law sect lon L74
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O ! { U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21,  1985

Seventh Avenue Restaurant, Inc.
Seventh Avenue
York, NY 10036

Gentlemen:

PLease take notice of the Declslon of the State Tax Comlssion enclosed
herewlth.

You have now exhausted your right of revlew at the admlnistratlve Ievel.
Pursuant to section(s) i138 of the Tax Law, a proceeding l"n court to rlvlew an
adverse declsion by the State Tax Conrml"ssion may be instituted only under
ArtlcLe 78 of the Clvl1 Practice Law and RuLes, and must be comenced l"n the
Supreme Court of the State of New York, Albany County' within 4 months from the
date of thl"s not lce.

Inquiries concerning the computation of tax due or refund allowed Ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unit
Butlding /19, State Campus
A1bany, New York 12227
Phone # (518) 457-2070

Very truly youra'

STATE TAX COMMISSION

Peti t lonerrs RepresentatLve
Herald PrLce Fahringer
540 Madlson Ave.
New York, NY 10022
Taxing Bureauf s Representattve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetLtion

o f

592 SEVENTH AVENUE RESTAURANT, INC.

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Period June 1, 1979
through May 31, L982.

29 :

DECISION

Petitlonet, 592 Seventh Avenue Restaurant, Inc.r 592 Seventh Avenuer New

York, New York 10036, fl1ed a petltlon for revlslon of a determLnatlon or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period June 1 ,  L979 through l [ay 31 ,  L982 (Fl le No. 41977).

A hearlng was commenced before Dorls E. Stelnhardt, Hearlng Offlcer, at

the offices of the State Tax Conmission, I\so World Trade Center, New York, New

York, on Decenber 11, 1984 at 1:15 P.M. and was cont lnued to concluslon on

February 19, 1985 at 10:00 A.M., wlth aLl br lefs to be subnit ted by June 301

1985. Pet l t loner appeared by Llpsi tz,  Green, Fahringer,  Rol l ,  Schul ler &

James, Esqs. (Iterald Price Fahringer, Esq., of counsel). The Audl.t DlvLelon

appeared by John P. Dugan, Esq. ( Irwln L"vy, Esq.,  of  counsel) .

ISSUES

I. I'Ihether the Audlt Divlslon was lrarranted ln Lts resort to narkup

procedures to ver l fy pet l t lonerrs sales of beer,  wine and l lquor.

II. If so, whether such markup procedures lrere erroneous for fallure to

consider, among other thlngs: (f) the correct serving sLzes of wlne and

llquor; (2) the lncluslon ln the selllng prices of the sales tax; (3) the



-2-

maintenance on a daiJ.y basis of I'happy hours"; and (4) enployee and conplimentary

drinks.

FINDINGS OF FACT

1. On November 19, L982, subseguent to the conduct of a field examinatlon,

the Audit Divlsion Lssued to petitloner, 592 Seventh Avenue Restaurant, Inc. ' a

Notice of Dete:mlnatLon and Denand for Paynent of Sales and Uee Taxes Due,

assesslng sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

perlod June 1, L979 through May 31, L982 tn the amount of $55,L56.I7'  pJ.us

penalty and Lnterest. On Septenber 16, L982, Stanley Malkln, as preeldent of

the corporatlon, had executed a consent to extend the perLod of l-lnltations for

assessment of sal-es and use taxes for the quarterJ-y perl.od ended August 31,

1979 to and including Decenber 20, L982.

2. Pet l t loner operates a topless bar,  known as t tThe Golden Dol larrr t  Just

off 42nd. Street on Seventh Avenue in the Tlmes Square area of New York City.

The establlshnent is open for business 12:00 noon to 4:00 A.M. Monday through

Sarurday, and 4:00 P.!1. to 4:00 A.M. on Sunday. Pet i t {oner aerves no food; l ts

sales conslst solely of wlne, beer and liquor. It Is undisputed that petitloner

does not furnish lts patrons with guest checks, and that the cash regleters at

the premises do not produce tapes. Datly receipts are deposlted lnto the

corporate account, and the documents pertaining to such account compriee the

records  o f  pe t i t loner ts  sa les .

3. (a) In April, L982, the Audit Divislon conmenced an examlnatl.on of

petltlonerts records and operations. The sal-es tax examlner lnLtlally compared

gross sales per pet l t lonerts recorde wlth gross 6ales reported for federaL

corporatlon lncome tax purposes and for sales tax purposes and found these

amounts to be in agreenent. In vlew of the absence of cash register tapes and
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guest checks, the Audlt Dlvislon deemed petitlonerts records lnadequate and

perforned markup testing to verify petitLonerts taxable sales.

(b) 0n Fr lday, Aprl l  30, 1982, at approxlnately 3:00 P.M.r the examlner

vLsited The Gol-den Dollar (with two other Audit DivLslon representatlves) and

remalned for approximately twenty to thlrty mlnutes. There were very few

patrons ln the bar at that tlne. The examiner spoke with Mr. George Falack,

petltlonerrs daytlme manager, from whom he obtained the selllng prlces of

drlnks, a goblet in which wine Ls served to patrons, and a shot of llquor whtch

the exaniner transferred to a plastic vltamin contalner. Mr. Falack aleo

Lnforned the examl-ner that beer was sold by the l2-ounce bottle. Mr. Falack

dld not mentLon to the exani.ner employee theft, the provlslon of free drinks to

empl-oyees, or the exlstence of a rrhappy hourtt, nor did the examlner make any

inqulry concernlng these matters.

(c) On the fo1-lowlng Monday, at hls officer the examlner determlned the

capaclty of the wine goblet es 3k-ounces, using a one-ounce glass wlth l/8-ounce

demarcatlons. He washed and enptled the measurlng devlce, transferred the

llquor from the vitamln contalner to the device, and determlned that the llquor

serving size totaLLed 3/4 of an ounce; the devlce lras not dried prlor to thls

procedure, apparently ln an endeavor to account for any evaporation or splllage

of the l lquor.

(d) The examiner revlewed petitionerrs cancel-led checks for the perLod

!trarch 1, 1982 through May 31, L982, which analysis dlscl-osed beer purchasee in

the a.mount of $5 1632.75. Such amount represented 49.87 percent of pet l t ionerrg

purchases of wine, liquor and beer for the quarterly period revlewed. By

appJ-icatlon of thls percentage to petitionerrs total purchases durlng the audlt
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perlod, the examlner cal-cuLated total- beer purchases of $59r355.00 and totaL

wlne and J- lquor purchases of $59,663.00.

(e) The examlner calculated petltlonerrs markup percentages for beer

and for wine and Liquor as 869.12 percent and Lr27I.02 percent,  resPect lvely.

He determined petltLonerts purchases of beer for the quarterly perlod ended

l[ay 31, L982 by reference to pald b111s. He estlnated beer sa].es for such

perlod by nultlplytng the total number of bottles purchased by the sellLng

prices ($3.2S, $3.50 or $3.75 dependlng upon the brand name); he made no

reductlon to purchases to all-ow for such factors as breakage and splllage. The

arLthmetlcal steps of hls beer markup calcu1atlon are shown below.

S a l e s  $ 5 4 , 5 8 8 . 0 0  -  c o s t  $ 5 , 6 3 2 . 7 5  =  p r o f i t  $ 4 8 , 9 5 5 . 2 5
Pro f i t  $48,955.25 /cos t  $5 ,632.75  =  beer  markup 869.L27

The examlnerfs procedures ln computlng petltlonerrs markup of wlne and J-lquor

were slmllar, with the exception that he allowed a 15 percent reductLon to

purchases to account for splllage, breakage and buybacks. He estlmated wine

and llquor sales by nultlpJ-ylng the number of drinks per bottl-e (ueing serving

slzes for wine and Llquor of 3L-ounces and, 3/4 of an ounce' respectlvely) by

the selllng prices. Itis further steps are sholrn below.

Sa les  $62,546.33  -  cos t  $4 ,562.93  =  pro f l t  $57 ,984.30
Prof i t  $57,984.30/cost $4,502.03 = wlne and J. lquor markup Lr27I.O2Z

FLnal ly,  he narked up pet l t lonerfs beer purchases ($591355.00 x 869.L22) and

wlne and J- iquor purchases ($59,663.00 x I ,27L.022) for the audit  per iod,

yieldlng audlted taxable saLes of $1r393,2L2.OO3 he subtracted pet l t ionerre

reported taxable sales ($710, L27.O0) from audited taxable sales to arr ive at

addLt lonal taxable sales, upon which tax of $55,156.17 wae due.
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4. Petitioner polnts out that the examlner falled to fol-lolt the DePartment

of Taxation and Flnance sales and use tax guldel-ines for the bar and tavern

lndustry ln the following respects3

(a) he dld not complete the bar questlonnalre and bar fact sheet;

(b) he dLd not determine the number of enployeesr the rate of enployee

turnover and the reasons for enployee dlecharge to Judge the exlstence' lf any,

of employee theft ;

(c) he fail-ed to learn the vendorfs pollcies regarding enployee and

compllmentary drlnks;

(d) he fatl-ed to lnqulre of the vendor about any allowance for a tthappy

hourtt; and

(e) he dld not inqulre of the vendor whether the selllng prlcee of drlnks

included the sales tax.

5. Throughout the audit perlod, petitloner served wlne to lts customers

ln gobLets manufactured by Libbey Glass ("Rhine WLnerr No. 8088); theee glaeses

have a 4-ounce capacLty. Throughout the audLt period, petltioner served llquor

ln shot gl-asses manufactured by Anchor Hocking (No. 3667); these glasses have a

capacity ot 7/8 of an ounce. I t  was and ls the pract lce of pet l t lonerts

bartenders to overpour servings of wine and liquor (to fll l gJ.assee to the brlm

so that a small amount of llqutd spll1s over).

6. Throughout the audlt perlod, the selllng prLces of all drlnks served

at The Golden Dollar were incl-uslve of sal-es tax, and signs to that effect were

proml,nently dispJ-ayed at the bar.

7. From 4:00 P.M. to 7:00 P.M. each day, pet l tLoner malntaLns a t thappy

hourtt, during which customers nay purchase two drlnks for the prl.ce of one.

The heaviest flow of customers occurs during these hours, ln contrast wlth the
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ear ly  a f te rnoon (1 :00  P.M.  to  2 :00  P.M. )  and la te  even ing  (9 :00  P.M.  to  n ldn tgh t )

when onl-y a few customera are typlcalLy on the premlses. Petitionerts accountant

estimated that approxlnateJ-y 40 percent of the barfs buslness ls transacted

f r o n  4 : 0 0  P . M .  t o  7 : 0 0  P . M .

8. Petltionerfs empl-oyees regularly consumed and gave away drinks.

Petitlonerrs accountant estlnated that 3 percent of the sales conputed by the

examlner should properl-y be attributed to employee and complLmentary drlnks.

9. The examlner lncorrectly coneldered Harveyrs Brlstol Cream a J.lquor,

Harveyts Bristol Cream ls a sherry and ls eerved by petltioner ln a 4-ounce

gobLet .

CONCLUSIONS OF I.AW

A. That in the absence of the source documentatLon essentlal- to verlfy

petltionerrs sales of beer, wine and J-iquor, the Audlt Dlvlelon was Justlfled

ln its enployment of markup tests. ( l , Ia t te r  o f  L ica ta  v .  Chu,  64  N.Y.zd ,873 '

revg.,  105 A.D.2d 47L.) Pet i tLonerfs posit lon that given the nature of l ts

busLness, adequate records consist of bank deposits of lte cash proceeds ls

untenable. Records of bank deposlts do not necessarlly portray true sales and

nust themselves be subJect to verlflcatlon.

B. That petitioner estabLished that the followl.ng adJustments to the

markup testing are appropriate: (1) the servlng sizes for llquor and for wlne

are to be augnented to 7/8 ot, an ounce and to 4 ounces, respectlvely; (2) all

sellLng prices are to be decreased to reflect the incluslon thereln of the

sales tax; (3) audlted saLes are to be decreased by 20 percent (one-half of 40

percent) to account for the dal1-y t'happy hoursrr; and (4) Itarveyrs Brietol Cream

Ls to be treated as a wlne, sold in 4-ounce servlngs.
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C. That the petltion of 592 Seventh Avenue Restaurant Corp. ls granted to

the extent Lndlcated ln Conclusion of Law ttBtt; the Notlce of Determlnation and

Demand for Payment of Sales and Use Taxes Due lssued on Novenber 19, 1982 le to

be feduced accordlngly; and except as so granted, the petltion ls ln alL other

resPects denled.

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
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RECEIPT FOR CERTIFIED MAIL
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NOT FOR INTERNATIONAL MAIL
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