
STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

Willian Finger
Officer of Clark Smathers Lakeville Manor Ltd.

for Redetermination of a Deficlency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d s  3 / L / 7 6 - 5 / 3 t / 7 5  &  1 2 / I / 8 0 - s / 3 1 / 8 1 .

AFFIDAVIT OF I,IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Conrmlsslon, that he is over 18 years of ager and that on the
15th .r,Fy of February, 1985, he served the wlthtn notice of Declsion by
certl.fied maLl upon lJill-iam FLnger, Officer of Clark Smathers Lakevlll-e Manor
Ltd. the petitioner 1n the wlthin proceedLng, by enclosing e true copy thereof
in a securely seaLed postpald wrapper addressed as fol lows:

Willian Finger
Offlcer of Clark Smathers Lakevill-e Manor Ltd.
209 Lagoon Dr. East
L ido  Beach,  NY 11561

and by depositLng same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the UnLted States Postal
Servlce wlthin the State of New York.

That deponent further says that the
hereln and that the address aet forth on
of the pet l t ioner.

saLd addressee ls the petitloner
sald wrapper is the last known addrese

Sworn to before me thl-s
15th day of February, 1985.

Authori t o toin
Law

stef, oat
sec tLon 174pursuant Eo Ta:i



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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February 15, 1985

i.

lJtll ian Finger
Officer of Clark Smathers Lakevil-le Manor Ltd.
209 Lagoon Dr. East
L ido  Beach,  NY 11561

Dear Mr. Finger:

Please take not ice of the Decision of the State Tax Comlssion enclosed
herewlth.

You have now exhausted your right of review at the adnlnistrative Leve1.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlert an
adverse decLsion by the State Tax Cornmlssl"on nay be Lnstituted only under
Article 78 of the Civll Practice Law and Rul-es, and must be conrmenced ln the
Supreme Court of the State of New Yorkr Albany County, withl.n 4 months from the
date of this not ice.

Inqulrles concerning the computation of tax due or refund al-lowed in accordance
rsi th thls declsion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation UnLt
Buildlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAI'{ FINGER,
OFFICER OF CLARK SMATHERS LAKEVILLE MANOR, LTD.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlods March 1, L976
through l Iay 31, 1976 and December 1, 1980
through May 31, 1981.

DECISION

Petitioner, lJll-l-ian Finger, officer of Cl-ark Smathers Lakeville Manor,

Ltd.,  209 Lagoon Drive East,  Lido Beach, New York 11561, f i l -ed a pet l t ion for

revlsion of a deterninatlon or for refund of sales and use taxes under Artlcl-es

28 and 29 of the Ta:< Law for the periods Mareh 1, 1976 through l,Iay 31, 1976 and

Deceuber 1, 1980 through May 31, 1981 (Fi le No. 48320).

A fornal hearing was held before Doris E. Stelnhardt, Hearing Officer, at

the offices of the State Tax Commission, I\so World Trade Center, New York' New

York, on October 19, 1984 at 9:00 A.M. Pet l t loner appeared pro se. The Audlt

Dlvision appeared by John P. hrgan, Esq. (Lawrence A. Nevman, Esq., of counsel).

ISSUES

I. Whether petitl.oner tinely flled a petltlon for revislon of determtnations

issued against him as an offlcer of Clark Smathers LakevllLe Manor' Ltd.

I I .  I f  so, whether pet l t ioner 1s personal ly l lable for the sales tax

obligations of Clark Smathers Lakevllle l"tranor, Ltd. for the perlods March 1.,

1976 through May 31, 1976 and December 1, 1980 through May 31'  1981.
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FINDINGS OF FACT

1. On November 9, 1981, the Audlt  Divis ion lesued to Pet i t ioner '  Wll l lan

Finger, as an officer of Clark Smathers Lakevlll-e Manor' Ltd. (ttClark Smathersrr),

a Notj-ce and Demand for Payment of Sales and Use Taxes Dre, assesslng sales tax

under Articl-e 28 of the Tax Law for the perlods March 1, 1976 through l'Iay 311

1976 and December 1, 1980 through February 28, 1981, plus penal-ty and lnterest,

scheduled as follows:

PERIOD TAX PENALTY INTEREST TOTAL

3 /L /76 -s l 3L /76  $  5 ,000 .00  $1 ,2s0 .00
L2 /L /80 -2 /28 /81  7  ,426 .23  891 .15

$ r2 ,426 .23  $2 ,141 .  t 5

$3 ,262 .30  $  9 ,512 .30
612 .37  8 ,929 .75

ffi67 TiE;do5

The Notlce and Denand was addressed to petitioner at L25-10 Queens BouJ-evard'

Kew Gardens, New York and stated, in partr t'Ttrls tax has aLso been determlned

by Notice Nos. S0091785479 and 38106151558 dated 6lL5l8l  agalnst Clark Smathers

Lakevil].e Manor, Ltd., which ls now ln an arrangement, and of whlch the taxpayer

is  an  o f f l cer . r r

On November 9, 1981, the Audlt  Divis lon issued to PetLt loner,  as an

officer of Clark Smathers, a Notice of Determinatlon and Demand for Paynent of

Sales and Use Taxes Due, assessing sales tax for the period March 1, 1981

through l4ay 31, 1981 in the amount of $4,000.00, plus penalty and lnterest.

The Notlce of Determlnatlon and Denand was sinlJ-arly addressed to petitloner at

125-10 Queens Boulevard, Kew Gardens, New York and stated' ln part:

ttBecause a Sales and Use Tax Return lras not received, this amount has
been determined due based on the average taxabl-e sales as reported on
previous returns f i led. Upon receipt of  the required tax returnr
this amount w111 be amended accordingly. Thls tax has also been
derernined by Not ice No. S810720453C dated 07129/81 agalnst Clark
Smathers Lakevllle Manor, Ltd., which is nolt ln an arrangementr and
of whlch the taxpayer is an officer.rl
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Petitioner maintains that he did not recelve actuaL notice of the two aaseasments

untll August 9, 1983 (under circumstances described lnfra). The Audtt Dlvislon

offered in evidence the original Notlce of Determination and Demand Lssued to

peti.tioner for the perlod l' larch 1, 1981 through I'lay 31, 1981 and the envelope

ln which it was naLl-ed to hlm; the envelope bears certlfied mail numbex 499274

and ls stamped, "Return to sender" and ttForwarding order explred.fl

2. 0n July 29, 1981, the Audit Dlvislon lssued to Clark Smathers a Notice

of DetermlnatLon and Demand for Payment of Sales and Use Taxes Due, assessing

sales and use taxes for the period l"Larch 1, 1981 through April 23, 1981 ln the

amount of $41000.00; no penal- ty or interest hra6 assessed. The Notice of

Determination and Demand was addressed to the corporatlon at 69 North Servlce

Road, Lake Success, New York 11020, and stated that because a return had not

been flLed, the taxes due were eetimated uslng average taxable sales as reported

on returns previously filed. This assessment against the corporatlon was later

cancel-led, after the corporation fil-ed a return for the quarterl-y period ended

l{ay 31, 1981 and pald the taxes requlred to be shown thereon.

3. Clark Smathers operated a nlghtclub and restaurant at 69 North Senrlce

Road, Lake Success, New York, fuom L974 untll- approximately April, 198f . The

corporatlon enployed a full-tlme bookkeeping etaff at the Lake Success premlsee

to maintain lts books and records.

4. Petitioner practices law with the firm of Salaway & SchreLber. IIe wae

an officer, director and shareholder in Clark Snathers and rendered l-egal

servlces for the corporati.on ln exchange for office space at the corporationrs

business premlses. Thls arrangement lras convenient for petitloner when he was

engaged ln trial ln Nassau County. Petltl-onerre professlonal statlonery

indicated his address as Silver Towerg, 125-10 Queens Boulevard, Kew Gardens,
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New York 11415, and an alternate address as 69 North Servlce Roadr Lake Success'

New York 11020. On at least trro occaslons, l&ay 7 and May 28, 1980, petltioner

corresponded wtth the Audit Divlslon as attorney for Clark Snathers' using hls

prof essional stat lonery.

5. PetltLoner signed at least flve checks on the Clark Smathers corPorate

account for the payment of sales and use taxes; these checks were dated March 1'

March 8, July 20, July 26 and. July 30, L976.

6. On August 13, 1980, Salaway & Schreiber moved from the Kew Gardens

offlces. Petltioner filed wlth the Post Office a nall forwardtng request'

effectlve for one year, in order that, a1-L nail- addressed to hlm at the law

offices ln Kew Gardens would be forwarded to hlm at his reeidence ln Lido

Beach. As the agent for servlce of process of various corporatlons (lncludlng

Clark Smathers) r petitloner also notLfied the Secretary of State regardLng the

address change.

7. On December 9r 1980, pet i t ioner reslgned hts posit lon as off icer and

director of Clark Smathers. On December 12, 1980, pet l t loner tendered to

Broder & Farleyr Esqs.,  as escron agents, the 66-213 shares he heLd ln the

corporat ion.

8. On February 28, 1981, petitloner signed a check on the Cl-ark Smathers

corporate account for sales and use taxes ln the sun of $7 1426.23. The check

was apparently subnitted wlth the return for the quarterly period ended February 28'

1981 but was dishonored due to lnsufflcient funds, Petltloner explalned that

after submitting his reslgnation, he endeavored nonetheless to pay the corPora-

t lonts credltors so as not to jeopardlze hls personal credit  and also because

of certain noral obl-lgations he felt toward hls associates who were stil l-

involved in the buslness.
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9. On April 23r 1981, Clark Smathers fll-ed a petition in bankruptcy under

Chapter 11 of the United States Bankruprcy Code. On July 31, 1981, the State

Tax Conmlssion flled a clalm in the bankruptey proceeding for sales and uee

taxes due from the corporat lon in the amount of $191412.67. Thereafter,  on

0ctober 9, 1981, the Comisslon f lLed an amended clain for $15r4L2.67 t 'based on

new information recefvedrr; the amounts of tax and lnterest aa detailed ln the

amended cl-aim rdere as f oll-ows:

PERIOD ASSESSMENT TN( INTEREST TOTAL

3 /L /76 -5 /3 r /76  S0091785479  $  5 ,000 .00  $2 ,904 .90  $  7 ,904 .90
L2 /L /80 -2 /28 /81  58106151558  7 ,426 .23  81 .54  7 ,507 .77

www67
After the bankruptcy proceedlng nas conmenced, petitioner was not pernltted to

enter the Clark Snathers business preml-ses nor was he pernltted any accesa to

the corporate books and records.

10. In approxlmately mLd-June, 1983, petltloner applled for a pereonal

loan. In the course of lnvest igat ing pet i t lonerrs credit  worthiness, a credLt

reporting agency discovered that on June 23, 1983, the Tax Conpliance Bureau

had lssued a warrant agalnst petitioner, Lndividually and as an officer of

Clark Smathers, for sales tax for the perlod ended February 28, 1981 ln the

amount of $12,426.23, plus penalty and interest of  $9,592.34; sald l rarrant was

flled for entry ln the Docket of Judgnents ln the Office of the Cl-erk of Queens

County on June 27, 1983. The credLt reporting agency lnforned petLtl.oner of

the warrant and judgnent against hlm on August 9e 1983. PetLtloner began

tnmediately thereafter to make inqulrles of the Processlng Division and the

Naesau County Dlstrl.ct Offlcee annong others, regarding the warrant and any

underly ing assessment.  0n or about October 25, 1983, pet l t loner l rrote a let ter

of protest to the Tax Conpllance Bureau, objectlng to the asaessment on the
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merits and also to the nailing of the assessment to 125-10 Queens Boulevard'

Kew Gardens. His letter of protest nas forwarded to the Tax Appeals Bureau,

which determined that it dld not constitute a petitlon flled withln the time

lLnltat ions prescr ibed by Tax Law sect ion 1138(a) ( l ) .  The controveray,

including the issue of whether a tlmely petltion had been filed, was later set

down for hearing.

CONCLUSIONS OF LAI.I

A. That lnsofar as the assessment agatnst Clark Smathers Lakevtlle Manor,

Ltd. for the quarterly period ended May 31, 1981 ln the estimated amount of

$4r000.00 has been cancelled, the assessment agalnst petttioner for the same

period and in the same amotJnt, lssued on the theory that he \itas a Person

required to collect tax on behalf of the corporatlon, must likewise be cancelled.

B. That sectLon Lf38(a)(1) of Art lc le 28 of the Tax Law provldes that a

notice of determination finally and lrrevocably flxes the tax unless the person

against whour the tax is assessed makes an application for hearing wlthln 90

days "after the givJ.ng of not lce of such deterninat ion." Sect lon 1147(a)(1)

sets forth certain requlrenents for the service of notices issued under the

authority of Article 28, as fol-lows:

rrAny notlce authorized or required under the provisions of thls
article may be given by nalllng the same to the person for whom lt is
intended in a postpaid envelope addressed to such person at the
address glven ln the last return filed by hin pursuant to the provi-
sions of thLs artLcle or in any application made by hlm or, if no
return has been flled or application mader then to such addresa aa
may be obtalnable. The notLce of determlqation shall be nalled
pronptly by registered or certified mail. 

^ The nalllng of such
notlce shall be presumptive evidence of the recelpt of the same by
the person to whom addressed. Any perlod of time which is deternlned

Section LI47(a) (1) was amended by the Laws of
require that servJ.ce be nade by registered or
ordinary nail; the amendment became effectlve

1981,  Chapter  760,  51 to
certlfied nall rather than
JuLy 27 '  1981.
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accordlng to the provisions of thls arti-cle by the givlng of notice
shall conmence to run from the date of naillng of such notlce.rr

There is no evidence whatsoever in the record to establ-ish that the asseesment

against petitioner for the periods l"lareh 1, 1976 through llay 31' 1976 and

December 1, 1980 through February 28, 1981 was mail-ed by reglstered or certLfied

malL in accordance with the statutory mandate. Consequentl-y, l,tr. Fingerrs

petltion, flled within 90 days after he actually recelved notice of the assesament'

must be deemed to have been flled nithin the prescribed llnltatlon of time.

C. That turnlng now to the merl ts of the assessment,  sect lon 1133(a)

imposes on any person requlred to collect sales tax pereonal lIabillty for the

tax lmposed, col lected or required to be coLlected. Sect ion 1131(1) '  ln

deflning persons required to collect the tax, lncludes corporate officers who

are uhder a duty to act for the corporation in conplylng with any requlrement

of Artlcle 28. The resoLutlon of whether an offlcer was under such a duty

turns upon a factual determination in each lnstanee. The relevant factors Ln

the deternlnation include, but are not l-inlted to, the followlngs the officerts

day-to-day responsiblllties in the corporation; the officerrs lnvolvement in

and knowledge of the flnancial affairs of the corporatlon; the ldentlty of the

person who prepared and signed the sales and use tax returns; the offLcerfs

authority to slgn checks on the corporatlonrs accounts; and in the case of a

closel-y-held corporation, the beneflts the officer recelved from corporate

pro f l - t s .  Voge l  v .  N .Y.S.  Dept .  o f  Taxat ion ,  413 N.Y.S.2d  862 (Sup.  Ct .  Monroe

Co.  L979) ;  Chev lowe v .  Kog: rneq,  407 N.Y.S.2d .427 (Sup.  Ct .  Queens Co.  1978) .

D. That for the earl-ier perLod covered by the assessment, March 1, 1976

through l [ay 31, L976, pet i t loner nas clear ly an off icer,  dlrector and shareholder

of Clark Smathersr who was authorlzed to draw checks on the corPorate account

and who ln fact slgned checks for the paynent of the sales and use tax obligatlong
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of the corporation. I,Iith respect to the later perlod, December 1, 1980 through

February 28, 1981, pet l t ioner tendered hls resignat lon as an offLcer and

dlrect,or on December 9, 1980 and surrendered hls shares in Clark Smathers on

December 12, 1980, but continued to involve hinself in the corporationfs

flnancial affairs, as evidenced by his signature on a corporat,e check dated

February 28, 1981 agaln for payment of sales and use taxes. The Audit Dlvislon

therefore properJ-y i.mposed upon him personal llabillty for the sales tax

obligations of Clark Smathers Lakeville }lanor, Ltd. for the perlods March I'

1976 through May 31, L976 and December 1, 1980 through February 28'  1981.

E. That the petitj-on of Willian Fingerr €ls 8n officer of Clark Smathers

Lakevil-l-e Manor, Ltd., ls granted to the extent lndlcated in Conclusions of Law

ttA" and rrBrr; the assessment issued against him for the perlod ended May 31,

1981 is cancelled; and the assessment for the periods March 1, 1976 through

May 31, 1976 and December 1, 1980 through February 28, 1981 is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

FEB 1 5 1985
PRESIDENT
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