
STATE OF NETf YORK

STATE TAX COMMISSION

In the ltatter

F & Z

of the Pet l t lon
o f
Foods,  Inc . AFFIDAVIT OF MAILING

for RedetermlnatLon of a Def ic iency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  12 / l l /72 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of Februaryr 1985, he served the wlthin not ice of DeclsLon by cert l f ied
nai l  upon F & Z Foods, Inc.,  the pet i t ioner in the withln proceedlng, bY
enclosing a true copy thereof ln a securely sealed postpald htrapper addreseed
as folLows:

E & Z F o o d s , I n c .
924 Arsena l  S t .
trrlatertown, NY 13601

and by deposit lng same enclosed Ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the pet l t ioner
herein and that the address set forth on said lrrapper is the last known address
of  the  pe t i t ioner .

Sworn to before ne this
6th day of February'  1985.

Eo admln
Tax Law

te r  oa ths
pursuant to sec t lon  174



STATE OF NEW YORK

STATE TAX COI,IMISSION

fn the Matter

F & Z

of the Pet l t lon
o f

Foods,  Inc . AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revislon
of a DeterminatLon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  1 2 / I l / 7 2 .

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the wlthin not ice of Decision by cert l f ied
nai l  upon James C. Oster,  the representat ive of the pet l t ioner ln the within
proceeding, by enclosing a true copy thereof ln a securely sealed postpaid
rrrapper addressed as follows:

James C. Oster
GrobenrLiddy, Cardamone & Gllroy
185 Genesee St .
UrLca,  NY 01622

and by depositing same enclosed in a postpaid properly addressed wrapper Ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatlve
of the pet l t loner herein and that the address set forth on said l t rapPer ls the
last known address of the representat ive of the pet i t loner.

Sworn to before ne this
6th day of February, 1985.

to er oathsmln
Lawpursuant to Tax sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

F & Z F o o d s r I n c .
924 Arsena l  S t .
tJatertown, NY 13601

Gentlemen:

Please take not lee of the Declslon of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adminLstrative level-.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revLelt  an
adverse decision by the State Tax ConmLssion may be inst i tuted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be coumenced ln the
Suprene Court of the State of New York, Albany County, wlthin 4 nonths fron the
date  o f  th ls  no t ice .

Inqulries concerning the eomputation of tax due or refund allowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgation Unlt
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
James C. Oster
GrobenrLiddy, Cardamone & Gl lroy
185 Genesee St .
Ut ica ,  NY 01522
Taxlng Bureaur s Representative



STATE ffi N8t.I TORK

STA?E TAX C0l0ilssro}I

In the tlatter of the Petitio[

of

F. & Z. F00DS, INC.

for Revision of a Determination or for Refund
of Sales aod Use Taxes under Articles 28 and
29 of the Tax Lalr for the Period Decenber 11,
t972 ,

Petit ioner, f .  & Z. Foods, fnc., gZ4

136011 f,{led 4 p€tition for revision of a

and use taxes under Articles 28 and 19 of

11,  1972 (F i le  I ' Io ,  01619) .

Areenal $treet, hlatertown, New Yort

determinatiob or for refund of sales

the Tax Law for the period Deceober

DECISION

0n June 14, 1984, petitioner waived its right to a bearing and requeated

th€t t decisiou be rendered based oa the entire record contained in its file,

including brief,s to be auboitted by Auguet 27, t984. After due consideration,

the $tate Tax comission hereby renders the following decision.

{sspE
lrlhether equipment purchased by pctitioner and installed in leased prenises

constituted capitdl inproveruents exe&pt f,ron sqres and use tax.

TIIIDINCS OT TACT

1. Pet{tioaer herein, tr.. & Z. Boods, fnc., obtained, eoaetide during the

1970 calendar year, a license to oper4te a MqDonaldrs fast food restaurant

(frthe restaurantrt) located at 924 Arsenal. Street, Vatertown, ilew York. petltioaer

was lessee of the rdstaurant preuises.

2. On October 19, 1970, petitioner entered lnto an agreeneot with fll{nois

Range Corpany for the purchase of certain restaurant equipment to be used ln



- 2 -

the restaurant. By invoice dated December 11, 1970, Ill inois Range Conpany

bi l led the pr incipals of t r ' .  & Z. Foods, Inc. the sum of $41,196.00 for var ioug

equipment and $4r991.00 for instal lat ion and del ivery, for a total  of  $46r187.00.

Said invoice also bi l led New York State sal-es tax of $2,777.22 ($46,187.00 X

.06) .  The to ta l  due shown on sa id  invo ice  o f  $49,958.22  ($46,187.00  +  $2 ,771.22)

was reduced by a deposit  of  $151000.00 which had been made on or about October

19r  7970,  leav ing  a  ba lance due o f  9331958.22 .  By  check  da ted  March  18 ,  197L,

petitioner made palmrent to Ill inois Range Company of the $331958.22 balance

due.

3. 0n December 11, 1972, pet i t ioner submitted an Appl icat ion for Credit

or Refund of State and Local Sales or Use Tax claiming a refund of $1 ,431.491

on the grounds that a portion of the aforementioned equipnent purchased fron

Illinois Range Company became a part of the building when installed and, as

such, was exenpt from sales and use tax as a capital improvement. Attached to

the application for refurd was a photocopy of the fll inois Raoge Conpany

invoice dated December 11, 1970, wherein petitioner marked the following itens

as exempt capital improvements:

ftem
a) Multimixer Stand-
b) Center Island Unit - Complete
c) K-trlay Systen with tCater Chiller & Stand
d) Sandwich Preparation Unit
e) Unif low Walk-In, Reach-In Refr igerator
f) 3-Conpartnent Sink
g) Trim (Channel)
h) Undercounter Shelving
i) Menu Board with Glass
j)  Bal ly Freezer
k) De1ivery & fnstallation
Total

Amount
$  s75 .00

4 ,946 .00
4,230.0A
2 ,365 .0A
3  ,530  .00

844 .00
55 .00

I  , 000 .  00
630 .00

3  r  782 .00
4 r991 .00

1' In 
the computat ion of the refund of $11431.49 pet i t ioner used an

incorrect tax rate. The proper tax rate for the period at issue was six
percent and petitioner has therefore understated its claim for refund by
$ 1 9 1 . 3 9 .
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l+. Pursuaut to a letter dated Uarch 2, L9f3,

petitioner that ite clain for refund was denied iu

filed a petition with tbe State Tax Comission f,or

refund denial.

tbe Audit Dlvision advised

full. Petitioner tinely

a redeterminat,ion of tbe

5. Petltloner'$ Lease agreenent for the reutaurant pgenises was not

included as part of the record. Itowevef, petitioner's representative asserted,

Pnrsuant to a letter dated July 27, 1984, that the terrs of the lease were

r'Bubstantialty identicar" to the }ease described in the Mattgr_pl-tFe-Jgliglon

of. J,Fr,Tolsnhoqse, Inc.2 (d."id"d this date).

6. The record ie devoid of any credible evidence as to the nanner in

which the items in guestioa were affixed to the lqased realty. A1so, tbere is

ao evidence in the record to show that the itemg in questioa, if removed, soul.d

cause substantial danage to said itens or to the realty.

coNsrpsrols o{ rAI{l

4. That pet"itloner has failed to show that the itcns io questiotr netre

affixed to the Leased realty witb any degree of prenanency or that the itens in

questionr if removed, would be substantially danaged or would cause danage to

the reaLty. Additional.Ly, it woul-d appear Lhat thd lease agreeoest for the

reatal of the McDorrald's restaurant would reveal that title to the ltems ia

question renained with petltioner arrd were therefore n.ot inteaded to be pernaneat

iastal lat ions. Flsh's gf .Qyracuss' Inc. v. Iul l .y, g9 A.D. Zd l2g,

2 Petit ioner herein, F. & Z. Foods, fnc., and J. I ' .  TownhouFe, Inc.
have comnon principale and nere botb involved in the oBeration of llcDonald's
restaurant's. Both corporatioas r{efe represented by the aame attorney and
identical issues were preseated to the State tar Comission for its
consideration.
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B. That the various itens in question did not, when

leased realty, constitute capital improvenents within the

sect ions 1101(b)(9)  and 1105(c)(3)( i i i )  o f  the Tax f ,aw.

installed in the

meaning and intent o f

C. That the pet i t ion of F. & Z. Foods, fnc. for refund is denied in i ts

entirety and the notice of refund denial datcd March 2, 1973 is sustained.

DAIED: Albaoy, New York STA1T TAX CO}TMISSION

FEB 0 6 1985
PRTSIDENT
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S T A T E  O F  N E  T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N Y ,  N E W  Y  0  R K  1 2 2 2 7

February 6, 1985

E & Z  F o o d s ,  I n c .
924 Arsena l  S t .
Watertorrn, NY 13601

Gentlemen:

Please take not ice of the Declslon of the State Tax Conrraission enclosed
herewith.

You have now exhausted your rlght of review at the adninistrative level-.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revlel t  an
adverse decislon by the State Tax Conmission nay be inst i tuted only under
Article 78 of the Civll PractLce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wittrin 4 months from the
date  o f  thLs  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thls decislon mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unlt
But ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAX COMMISSION

Peti t loner I  s Representat ive
James C. Oster
Grobenrliddy, Cardamone & Gllroy
185 Genesee St .
Ut ica ,  NY 01622
Taxing Bureauf s Representat ive
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STATE OF I{EW YONK

STATE TN( COUUISSION

In the l latter of the Petit ion

o f

F.  & Z.  FOODS, INC.

for Revision of a Determination or for Refuad
of Sales and Use Taxes under Artiiles 28 and
29 of the Tax l,aw for the Period December ll,
1972.

DECISION

Peti t ioner,  F. & Z. I 'oods, Inc.,  924 Arsenal Street,  Hatertown, l ' i lew York

13601, filed a petition for revision of a deternination or for refund of sales

and use taxes under Articles 28 and 2:9 of the Tax Law for the period Decenber

11,  1972 (FLLe No.  01619) .

On June 14, 1984, petitioner waived its right to a hearing and requested

that a decision be rendered based on the entire record contained in its file,

including briefs to be submitted by August 27, 7984. After due consideration,

the State Tax Comnission hereby renders the followiag decision.

ISSIIE

Whether equipment purchased by petitioner and

constituted capital inprovenents exempt fron sales

installed in leased premi.ses

and use tax.

FIIIDINGS Otr'FACT

1. Pet i t ioner herein, F. & Z. Foods, Inc.,  obtaiaed, sonet ime during the

1970 calendar year,  a l icense to operate a l {cDonaldrs fast food restaurant

("the restaurant") located at 924 Arsenal Street, l/atertown, New York. Petitioner

was lessee of the restaurant premises.

2. On October 19, 1970, petitioner entered into an agreenent with fll iaois

Range Conpany for the purchase of certain restaurant equipment to be used ia
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the restaurant. By invoice dated Decenber 11, 1970, Ill inois Range Conpany

b i l led  the  pr inc ipa ls  o f  F .  &  Z .  Foods,  Inc .  the  s 'm o f  $41,196.00  fo r  var ioue

equipnent and $4,99f.00 for instal lat ion and del ivery, for a total  of  $46r187.00.

Said invoice also bi l led New York State sales tax of i21771.22 ($461187.00 X

.06).  The total  due shown on said i .nvoice of $48,958.22 ($46,187.00 + $2 1771.22)

was reduced by a deposit of $f5,000.00 which had been made on or about October

19'  7970, leaving a balance due of $33,958.22. By check dated l larch 18, 1971,

petitioner made palment to ll l inois Range Coupany of the $331958.22 balance

due.

3. On Decenber 11 t L972, petitiouer submitted an Application for Credit

or Refund of State and Local Sales or Use Tax claining a refund of $1 ,431.491 \

on the Srounds that a portion of the aforenentioned equipment purchased fron

Illinois Range Company becane a part of the building when installed and, as

such, Idas exempt from sales aad use tax as a capital improvement. Attached to

the application for refuud was a photocopy of the lll inois Range Coqrany

invoice dated December 11, L970, wherein petitioner narked the following itens

as exempt capital improvements:

ftem
a) Hultinixer Stand
b) Center Island Unit - Complete
c) K-Way System with l{ater Chiller & Stand
d) Sandwich Preparation Unit
e) Uniflow Walk-fn, Reach-fn Refrigerator
f) 3-Compartment Sink
g) Trin (Channel)
h) Undercounter Shelving
i) Menu Board with Gl.ass
j)  Bal ly Freezer
k) Delivery & fnstallation
Total

Amount
$ 

--ffioo

4 ,946 .00
4 ,23O.0O
2,365 .  0o
3 ,630 .  o0

844.00
55 .00

I ,000 .  00
630 .00

3  r  782 .00
4 ,991 .00

$22.-A4E -00

1 
fn th" computat ion of the refund of $11431.49 pet i t ioner used an

incorrect tax rate. The proper tax rate for the period af issue was six
Percent and petitioner has therefore understated its clain for refund by
$ 1 9 1  . 3 9 .
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4. Pursuaqt to a letter dat^ed Harch 2, 197?,

petiEioilcr that its claip for refund was denied in

flled a petitlon with the $tate Tax Conmission for

refund denial.

the Audit Divicion advised

full.. Petitioner tirely

a redetermtnation of tbe

included as part of the record. However, petitionerrs representatfve

pursEant to a letter dated JuIy 27, 1984, that the terns of the lease

5' Petitioner's Lease agneenent for the restaurant prenises lras not

"substantially identical" to the lease described in the }latter of-t-he

assetrted,

were

Petition

of J.F. Tqwnhouse, fnc.2 (dectded this date).

6. The record is devoid of any credible evidence aB to the naaner io

which the itena in gueetion were affixed to the leased realty. Also, therc is

no evidence in the record to show that the items in question, if renoved, would

cause substantial danage to said items or to the rcalty.

co{ctusroN$ 0{ rAI|l

A. That petitioner has failed to show that the items in question rdere

affixed to tbe leaged realty with any degree of premanency or tbat the itens ia

questi.onr if removed, would be eubstaatially danaged or would cause danage to

the realty, Additionally, it would appear that the leaee agreenent for the

rentql of, the l{cDonaldts restaurant would reveal that title to the itens in

question ranained with petitioner and were therefore not intended to be pernanent

instal lat ions. Fla4'g-of Fyraguse, Inc. v. Tu}ly, 89 A.D. 2d 729.

2 Pettt ioner hereiry tr. ,  & Z. I 'oods, I[e., and J. F. Townhouser Inc.
have co@on principals and were both l-nvolved in the operation of McDoaaldt s
regtaufanti. Both corporations were represented by the sane attorney and
ideatical issues were pfesented to tha State Tax Comission for ltp
consideration.
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B. That the various items in question did not, When

leased realty, congtitute capital improvenents within the

sec t ions  1101(b) (9 )  and 1105(c) (3 ) ( i i i )  o f  the  Tax  Law.

installed in the

neaning and intent

C. That the pet i t ion of F. & Z. Foods, fnc. for refund is denied in i ts

entirety and the notice of refund denial dated March 2, 1973 is sustained.

DATED; Albany, New York STATE TAX COUI{ISSION

FEB 0 6 1985
PRESIDENT




