
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

European American Bank and Trust Company

for Redetermination of a Deficiency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Artl.cle 28 & 29 of the Tax Law for the
Per iod  3  |  I  l7  s - I t  /  30  /78 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, betng duly sworn, deposes and says that he Ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the within not lce of declsion by cert l f led
mail upon European Anerican Bank and Trust Company, the petitioner ln the
within proceedl.ng, bI enclosl.ng a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

European American Bank and Trust Company
At t :  L ione l  S .  Jassy ,  Esq.
10 Hanover Square
New York, NY 10015

and by deposltLng same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal-
Service withln the State of New York.

That deponent further says that the said addressee Ls the petltloner
herein and that the address set forth on said !f,rapper is the last known address
of  the  pe t i t loner .

Sworn to before me thls
23rd day of l " lay, 1985.

ster oathst o a
Taxpursuant to Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

European Amerlcan Bank and Trust Company

for Redeterntnation of a Deficiency or Revlsion
of a Determlnatlon or Refund of Sal-es & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per l .od  3  /  I  /7  5 -11  /30 /78 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmisslon, that he is over 18 years of age, and that on the
23rd, day of May, 1985, he served the wlthin notlce of declslon by certifled
mail upon John McKay, the representatlve of the petitLoner in the wlthLn
proceedlng, by encl-osing a true copy thereof in a securely sealed postpaid
rflrapper addressed as follows:

John McKay
10 Hanover Square
New York, NY 10005

and by deposlting same encl-osed in a postpald properLy addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the pet i t loner herein and that the address set forth on sald l rrapper is the
last known address of the representat lve of the pett tLoner.

Sworn to before me this
23rd, day of May, 1985.

to lnister oaths
pursuant to Tax Law sect ion 174
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May 23, 1985

European Amertcan Bank and Trust Company
At t :  L ione l  S .  Jassy ,  Esq.
10 Ilanover Square
New York, NY 100f5

Gentlenen:

Pl-ease take not lce of the decision of the State Tax Commlssion enclosed
herewlth.

You have now exhausted your right of review at the adnlnistrative Level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to reviert  an
adverse decision by the State Tax Conmlssion may be instituted onl-y under
Article 78 of the Clvtl- Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Butldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
John McKay
10 Hanover Square
New York, NY 10005
Taxing Bureaur s Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetLtion

of

EUROPEA}I AMERICAI{ BANK & TRUST COMPAI.IY

for Revislon of a Determlnatlon or for Refund
of Sales and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Period March 1, L975
through November 30r L978.

DECISION

Petltloner, European Anerlcan Bank & Trust Companyr 10 Hanover Squaree New

York, New York 10015, flled a petition for revision of a deternlnatlon or for

refund of sales and use taxes under ArtLcles 28 and 29 of the Tax Law for the

perlod March l, 1975 through Novenber 30, 1978 (flle No. 27268).

A fornaL hearlng lras commenced before Stanley Buchsbaum, Ilearlng Officer,

at the offlces of the State Tax Comnlssion, Trso World Trade Center, New York'

New York ,  on [ {ay  27 ,1980 a t  9 :30  A.M. ,  con tLnued on  January  5 ,  1981 a t  10 :00

A.M., cont inued agaln before Dorie E. Steinhardt,  Hearlng OffLcer,  on May 3,

1984 at 1:30 P.M. and cont inued to conclusion on Septenber 12'  1984 at 9:15

A.M., with al l  br lefs to be subnlt ted by Novenber 14, L984. Pet i t ioner appeared

by John F. MacKay, Vice President and Counsel. The Audit Divlslon aPpeared at

the hearings on blay 27, 1980 and January 5, 1981 by Ralph J. Vecchlo, Esq. and

at the hearings on May 31 1984 and Septenber 12, 1984 by John P. Dtrgan, Esq.

(t l l lJ- ian Fox, Esq.,  of  couneel) .

ISSUES

I. I' lhether the

col lect ion of sales

lessors .

Audlt Divislon

tax on equLpment

properly aesessed

leases aeslgned

petltloner for the under-

to petltloner by the
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II. Whether the Audlt Divisl-on properly assessed sales tax agalnst petitloner

upon food subsldles pald to The Drlnx Pl-us Company, Inc.

FINDINGS OF FACT

1. On June 27, L979, the Audit Dl.vlslon Lssued to petltLoner' European

AmerLcan Bank & Trust Company ("EAB"), two notlces of determination and demands

for paym.ent of sales and use taxes due, assessing sales and use taxes under

Articles 28 and 29 of. the Tax Law for the period March 1, 1975 through November 30,

1978 in the amount of $2501199.11, pl-us penalt les and interest.  The assessments

lrere premised on four different grounds. By a Stlpulatlon executed by John

MacKay, Esq. on behalf of petl-tioner and by Wtlltan Fox, Esq. on behalf of the

Audtt DivLsion, two issues were agreed upon and disposed ofl; the iesues

remalnlng ln dlspute concern sales tax assessed upon food subsldies ($72'093.95

pl-us penalty and interest) and sales tax whlch arose by reason of petltlonerts

al leged undercol lect lon of tax upon certain equipment l -eases ($40'389.21 plus

penalty and interest) .

0n March 1, 1979, EABts senlor vice presldent and comptroller had

executed on its behalf a consent extendlng the period of llnitatlons for

assessment of sales and use taxes for the quarterly period ended l'Iay 31 t 1975

through the quarterLy perlod ended February 28, 1978 to December 20, 1979.

According to the terms of the Stipulatl-on, petLtioner ltithdrelt Lts Protest
with respect to $135.00 due on Lts rental  of  a quotat ion lnterrogat ion
device. As to the port ion of the assessment based on pet i t lonerts fal lure
to coll-ect sales tax on 51 equipment leases, petitloner wlthdrew certain
l e a s e s  ( E x h t b i t s  1 ,  1 1 ,  1 3 ,  2 0 , 2 3 , 2 7 , 3 1  a n d  4 5 ) ;  t h e  p a r t l e s  a g r e e d
that other leases (Exhlbi ts 15, L7, 48 and 49) should be assessed at the
rate of four percent; and the Audit Divislon conceded that no tax was
properl-y due on the remalnLng leases offered in evldence.
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2. The Audlt Dlvlsion malntalns that EAB undercollected sales tax on

approxl.mateLy 240 leases assigned to it by 53 leasing companies' which leases

were for the rental of equlpment situated ln New York and Nassau Counties. In

the typical leaslng gransaction, a person who wlshed to Lease certaln equlpnent

(e.g. r dental equipment) contacted the l-easLng company, reguesting the company

to purchase the equipment (wlth funds advaneed by EAB) and to arrange for its

deLlvery to the lessee. The Lessor and the lessee executed a full pay-out

lease whereLn the total rental- payments were equlvalent to the purchase price

of the equlpment, plus carrying or lnterest charges. Further, the lessee was

granted a purchase optlon which entltled hln to purchase the equipment at the

end of the lease term for a nomLnal sun, ranglng fron $f.00 to approxinately

$f00.00. By an assignment of lease, the lessor then transferred, assigned and

soLd to EAB at a discount all its rightr tltl-e and lnterest Ln the lease,

referred to as a t'security agreenentrr; the asslgnment reclted that title to the

equipnent ttwas at the tlme of lease vested exclusively ln the Lessor named Ln

said [Security] Agreenent, and said title as hereby conveyed ls free of all

l lens and encumbrances and is subject to no defenses or counter-clalms on the

part  of  the Lesse€.. . f r .  Uniforn Conrmercial  Code f lnanclng statements l tere

prepared and flledr lndLcatlng the lessee as the debtor, the lessor as the

secured party and EAB as the asslgnee of the secured Party.

3. Subsequent to the assignment, the lessee nade paynents of rent'

lnterest and sales tax in one of three manners.

(a) The Lessee utiLized a coupon book furnished by EAB and
remitted one nonthly aggregate amount to the bank. EAB
then forwarded the sal-es tax to the lessor for paynent to
the Audlt DlvisLon.

(b) The lessee pald an aggregate smount to EAB upon monthly
btlling by the lessor. EAB agatn forwarded the sales
ta:( to the leesor for palruent to the Audlt Dlvlslon.
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(c) The lessee pald the rental and interest to EAB and the
sales tax to the lessor upon nonthly bill-tng by the lessor.

In all instances, the sales tax collected on the rentals was paid over to the

Audit Dlvlslon by the lessors. !' ltren the New York City sales and use tax rate

was Lncreased from seven to elght percent on July 1, L974, and for the perlod

September 1, 1976 through August 31, 1977 when the Nassau County rate roee from

seven percent to el.ght percent, EAB did not lssue nelr coupon books to lessees

but informed the lessors in wrltLng that lt was thelr oblLgatlon to collect and

remlt the one percent dl-fference in tax. The Audlt Dlvision asserts that under

the first type of paynent arrangement above-descrlbed, Lt was EABrs obllgatlon

to col lect and remit  the di f ference.

4. PetltLoner carried the l-eases on its books as receivables and dld not

claim deprecLation on the leased equlpment. At the end of each lease term, EAB

reasslgned l ts Lnterest ln the transact lon back to the lessor.

5. Durlng the perl.od under conslderation and pursuant to a ltrltten

Agreement for Services, The Drinx Plus Companyr Inc. provided food servlces for

EAB!s personnel at EAB's premises located at 865 Merrick Avenue, l,lestbury' New

York and 600 Ol-d Country Road, Garden Cltyr New York. (The Drtnx PJ"us Companyr

Inc. ["Drinx Plusr'] was a wholly-owned subsidlary of Food Concepts, Inc. and

merged lnto the parent corporation subsequent to the perlod at lssue). Drinx

PLus provtded the foodstuffs and beverages, equlpment for preparatlon and

serving, and tralned personnel. By the terms of the contract, Drinx Plus acted

as an lndependent eontractor and Drlnx Plus employees were not consldered

employees of EAB "under the meaning or applicatlon of any Federal or State

UnempJ-oynent Insurance Laws, or other Soclal Securlty Law or any Workuents

Compensation Lawr Industrial Lawr or otherwlse.rt Among other thlngs, Drlnx

Plus and EAB agreed that Drlnx Plus would: adequately staff and operate
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cafeterias and service the vending equlpnent; assume responslbiltty for the

cleanl-lness of the servlng lines and food preparatlon areas; have excl-usive

rlghts to all food and beverage productlon, preparation, dlstrlbutlon and sale

and all vendlng machine sales on EABrs prenises; and allow authorized EAB

personnel access to all- food servlce areas at all times and all-ow such personnel

the rlght to inspect the premises at all- reasonable times. Food and beverage

prices were established by a general prlce llst appended to the Agreement for

ServLces. Sinilar price l-ists were posted in the cafeterlas, and EAB employees

were charged the posted prlces plus the appllcable sales tax.

6. Petitioner subsidized the food servl.ces provlded to lts employees by

uraking certain weekl-y paynents to Drinx Plus, such paynents generaLly equaL to

one-third of total sal-es for the week, inclusive of sales tax. Petitioner

subsl-dized coffee furnLshed to l ts enployees at the rate of f l f ty percent.

Thus, in blll ing ES, Drinx Plus conputed the subsldy in the followlng manner:

(a) Coffee sal-es were cal-culated (number of cups sold
times prlce per cup lncl-udlng sales tax) and extraeted
from total- weekly sales. Drinx Plus then bil-led EAB
at f i f ty percent of such weekly coffee sales.

(b) Drinx Plus bllled EAB at 33-1/3 percent of the remainlng
food and beverage sal-es, includlng sales tax.

(c) Drinx Plus charged EAB at an agreed upon rate for each
cup of coffee and soda sold through vendlng machlnes.

The above three amounts were cumulated, and the total entered on the btlllng

invoice at both the rrsubtotalrt and t'total amount duett llnes. No entry was made

at the ttsales taxrr line of the invoice sLnce the subsldies were computed upon

total  recelpts including sales tax.

7. Pet i t ionerfs role vls-a-vis Drlnx Plusr food servlces consLsted of

reviewing the weekly sales flgures, approving or dlsapprovl.ng proposed prlce

increases, and inspecting the cafeterias to ensure that the Drinx Plus enployees
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rtere courteous, that food sras properly dlsplayed and avaLlabl-e and that a

balanced dlet was served.

8. Drlnx Plus submitted sales and use tax returns, reportlng taxabl-e

sales (food and beverage saLes to employees and subsidLes charged to enployere)

to EAB as well as to its other customers. Drinx Plus maintal.ns that lt properly

reported sales and accepts ful-I- responsl-btt-lty for and totally indemnlfles EAB

from any Liablllty for sal-es tax oblLgations arising from the contractual

reLatlonship with EAB. By the time of the hearlngs held herein, DrLnx Plus lrag

unable to locate the customer-by-customer source documentatlon underlylng Lts

returns for the period March 1, 1975 through November 30, 1978; Food Concepts'

Inc. relocated i ts corporate off lces on several  occaslonsr the buslness has

grorrrn dramatically to one now international Ln scope, and wlth the passage of

time, detailed records were discarded and only general- lnfornatlon (such as

totaL taxable saLes to all customers) retal-ned. An audit was conducted of

Drlnx PLust books and records for a later period, March 1, 1980 through May 31'

1983, result ing in a use tax l - labi l i ty of  approxlmatel-y $12,600.00 upon the

acqul-sl t lon of capltal  assets. I t  is the positLon of Drinx Pl-us that l ts

record keeping procedures qrere identlcal durlng the perl.ods March 1, L975

through November 30, 1978 and March l, 1980 through May 31' 1983, and that the

results of the later audLt are lndLcatlve of the correctness of lts returns for

the earlLer perLod.

CONCLUSIONS OF LA}J

A. That for purposes of ArticLes 28 and, 29, the

includes a lease agreement. However, tt[a] l-ease whlch

merely as a securlty agreement, but which does not in

ln whlch there has been a transfer of possession fron

term rrtaxable salert

has been entered lnto

fact represent a transactlon

the lessor to the lessee,
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ls  no t  a  rsa l -e 'w i th in  the  mean ing  o f  the  Tax  Law. r ' (20  NYCRR 526.7 tc l t3 l . )  In

deflnlng the tern "seeurity Lnterestrr, the Unlforn Connerclal Code draws a

dlst inct ion between a lease and a securi ty Lnterest,  as fol lows:

rrWhether a lease is intended as security is to be deternined
by the facts of each case; however, (a) the inclusLon of an
option to purchase does not of ltself make the lease one
intended for security, and (b) an agreement that upon
conpllance with the terms of the lease the lessee shall
becone or has the optlon to become the owner of the property
for no addltlonal consideratlon or for a nomLnal considera-
tLon does make the lease one lntended for security.fr UCC
$  1 - 2 0 1  ( 3 7 )  .

B. That an examination of the leaslng and assignment documents and of the

underlying substance of the transactions between the l-easing companles and the

equlpment l-essees reveals that the leases lrere seeurity agreementa and therefore

not subject to sales and use taxes. The lessee was entitled to purchase the

equipment at the end of the lease term for the payment of a nomLnal sum; a

flnancing statement was flled characterlztng the l-essee as the debtor and the

leasLng company as the secured party; the agreenent was discounted to EAB; and

the leasl"ng company never obtalned possession of the equlpment. (Matter of The

Bank of Cal- l fornla, N.A.,  State Tax Comn., AprLI 27, 1983.) Consequent ly,  EAB

nas not under an obllgation to collect and remit any addltional sales tax when

the rates were increased in certaln Jur lsdlctLons.

C. That lt is now well-settled that subsidy payments by an employer to a

food service corporatlon operating Ln-house restaurant facilltLes for employees

are receipts from sales of food and drink subject to sales tax. (Stouffer

Management Food Service, Inc. v.  Tul ly,  98 Misc.2d'  IL28, affd.  mem.'  69 A.D.2d

1023.) Notwithstandlng that the subsidies at lssue were calculated as a

percentage of weekly food and beverage sales incluslve of saLes,tax'  the

bllllng lnvoices presented to EAB by Drlnx Plus failed to separately state and
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charge the sales tax due on the subsldlesr 8s msndated by Tax Law section

1132(a).  The Audit  DlvLsLon therefore correct ly assessed sales tax upon the

subsldies and properly looked to EAB, as customer, for payment of the tax.

Where any customer has failed to pay sales or use tax to a person requlred to

collect the tax, Ln addltion to all- other rights, obligations and remedles

provided by the Tax Law, the tax l-s deened payable by the customer dlrectly to

the Tax Connnisslon (sect ion 1133tb]) ;  thus the presence of any thtrd party

lndennification agreement does not preclude the Comlsslon from proceedlng

against the customer for the tax due.

D. That the petitton of European American Bank & Trust Company is granted

to the extent indlcated in Conclusion of Law rrBrt; the assessment issued on

June 27, 1979 is to be nodlfled Ln accordance therewlth and also to take

account of the concesgions made by the Audlt Dlvislon ln the Sttpulatlon; and

except as so granted, the pet i t ion ls ln al l  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 3 1985

ISSIONER
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YLay 23, 1985

European American Bank
At t :  L ione l  S .  Jassy ,
10 llanover Square
New York, NY 100f5

and Trust Conpany
E s q .

Gentlemen:

Please take not ice of the decision of the State Tax Courmisslon enclosed
herewith.

You have now exhausted your right of review at the adminlstrative Level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revierr an
adverse decision by the State Tax Cornmission may be instituted only under
Articl-e 78 of. the Clvll- Practlce Law and Rules, and must be comenced ln the
Suprene Court of the State of New York, Albany Countlr within 4 nonths fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed Ln accordance
with this declsion may be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Litigation Unit
Butlding /f 9, State Campus
Albany, New York L2227
Phone / f  (518) 457-2070

Very trul-y yours t

STATE TAX COMMISSION

Peti t ioner I  s Representat lve
John McKay
10 Hanover Square
New York, NY 10005
Taxlng Bureau I s RepresentatLve

c c :



STATB

STATE

OF NEW YORK

TN( COMMISSION

In the !tratter of the Petltion

of

EUROPEA}I AI,IERICAI{ BANK & TRUST COMPAI{Y DECISION

for Revislon of a Determinatlon or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period March 1r L975
'through Novennber 30, 1978.

Petl-tioner, European AnerLcan Bank & Trust Company, l0 Hanover Square, New

York'  New York 10015, f l led a pet i t ion for revlsion of a determinat lon or for

refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

period l,larch 1, 1975 through Novenber 30, 1978 (flle No. 27268),

A fornel hearlng was conmenced before Stanley Buchsbaum, Hearlng Officer,

at the offLces of the State Tax Conmlssion, I\uo World Trade Center, New York,

New York, on May 27, L980 at 9:30 A.M., cont lnued on January 5r 1981 at 10:00

A.M. '  cont inued again before Doris E. Stelnhardt,  Hearlng Off lcer,  on May 3s

1984 a t '1 :30  P.M.  and cont lnued to  concLus lon  on  September  12 ,  1984 a t  9 :15

A.M., wlth al l  br iefs to be subnit ted by Novenber L4, 1984. Pet l t ioner appeared

by John F. l,IacKay, Vlce Presldent and Counsel. The Audit Dlvlsion appeared at

the hearLngs on May 27, 1980 and JanuarY 5, 1981 by Ralph J. Vecchlo, Esq. and

at the hearlngs on May 3e 1984 and September 12, 1984 by John P. Dugan, Esq.

(W1111an Fox ,  Esq. ,  o f  counse l ) .

ISSUES.

I. I' lhether the Audit Dlvl.slon properly assessed petLtioner for the under-

collectlon of sales tax on eguipment leases asslgned to petitloner by the

lessors .
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II. Wtrether the Audit Dlvislon properly assessed sales tax against petltloner

upon food subsldles pald to The Drinx Plus Company, Inc.

FINDINGS OF FACT

1. On June 27, 1979, the Audlt DLvl"sLon l.ssued to petLtloner, European

Aner:ICEn Sanli & Trust Conpany (rtEABr'), two notlces of deternlnatl.on and demands

for paSrment of sales and use taxes due, assesslng saLes and use taxes under

Artlcles 28 and 29 of, the Tax Law for the perlod llarch 1, 1975 through Novenber 30,

1978 ln the amount of $2501199.11, pLus penalt les and lnterest.  The assessments

were premlsed on four different grounds. By a Stipulation executed by John

MacKay, Esq. on behalf of petLtloner and by Wllltan Fox, Esq. on behalf of the

Audlt Dlvlsion, two lssues lrere agreed upon and dlsposed ofl; the lssues

remalnlng ln dlspute concern sales tax assessed upon food subsldies ($72'093.95

plus penalty and Lnterest) and sales tax which arose by reason of petltlooertg

al leged undercol lect ion of tax upon certaln equlpment leases ($40r389.21 plue

penalty and interest) .

On March 1, L979, EABre senlor vice presldent and comptroller had

executed on l-ts behalf a consent extendlng the period of limitatlons for

assessment of saLes and use taxes for the quarterl-y perl.od ended May 31, 1975

through the quarterly perlod ended February 28, 1978 to December 20, 1979.

According to the terms of the Stlpulation, petitioner lrithdrew its protest
wlth respect to $135.00 due on i ts rental  of  a quotat lon lnterrogat ion
devlce. As to the port lon of the assessment based on pet l t lonerrs fal lure
to collect sales tax on 51 equLprnent leases, petltloner wlthdrew certain
l e a s e s  ( E x h i b l t s  l ,  1 1 ,  1 3 ,  2 0 , 2 3 , 2 7 , 3 1  a n d  4 5 ) ;  t h e  p a r t i e s  a g r e e d
that other Leases (Exhtbtts 15, L7, 48 and 49) shoul-d be assessed at the
rate of four percent; and the Audlt Dlvislon conceded that no tax qras
properly due on the renalnlng leases offered ln evidence.
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2. The Audit Dlvlslon maintains that EAB undercollected sales tax on

approxlrnateLy 240 leases assigned to lt by 53 leaslng companles, whlch leases

were for the rental of equlpnent situated in New York and Nassau Countles. In

the typlcal leasl.ng transactLon, a person who wlshed to lease certain equLpment

(e.g., dental equlpnent) contacted the leaslng company, requestl.ng the company

to purchase the equlpnent (wlth funds advanced by EAB) and to arrange for Lts

dellvery to the lessee. The lessor and the l-essee executed a ful1 pay-out

lease wherein the total rental paynents were equivalent to the purchase price

of the equLpment, plus carrying or Lnterest charges. Further, the lessee was

granted a purchase option whlch entl.tl-ed hlm to purehase the equipment at the

end of the lea-ce term for a nomlnaL sum, ranglng frorn $1.00 to approxlnately

$100.00. By an assJ.gnment of lease, the lessor then transferred, asslgned and

sold to EAB.at a dlscount al l  l ts r ight,  t l t le and' lnterest ln the lease,

referred to as a 'rsecurl.ty agreementrr; the assignment recited that tltle to the

equlpment I'was at the tine of Lease vested excluslvely ln the Lessor named Ln

sald [Secutity] Agreernent, and sald title as hereby conveyed ls free of all

l l.ens and encumbrances and Ls subject to no defenses or counter-claLms on the

part  of  the Lessee.. . t t .  Uniform Corrmercl .al  Code f inanclng statements nere

prepared and f l led, indlcat ing the lessee as the debtor,  the lessor as the

secured party and EAB as the assLgnee of the secured party.

3. Subseguent to the assignment, the lessee made paynents of rent'

lnterest and sales tax in one of three manners.

(a) The lessee utllized a coupon book furnished by EAB and
remitted one monthly aggregate amount to the bank. EAB
then forwarded the sales tax to the lessor for payment to
the Audit DlvlsLon.

(b) The lessee paid an aggregate amount to EAB upon monthly
blll ing by the l-essor. EAB again forwarded the sales
tax to the lessor for paynent to the Audtt Dlvlslon.
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(c) The lessee paid the rental and lnterest to EAB and the
sales tax to the lessor upon nonthly bl l l lng by the lessor.

In alL instances, the sales tax collected on the rentals was paid over to the

Audlt Dlvislon by the Lessors. Wtren the New York Clty sales and use tax rate

was lncreased from seven to eight percent on July 1, L974, and for the perLod

September 1, 1975 through August 31, 1977 when the Nassau County rate rose from

seven percent to eight percent, EAB did not lssue nelr coupon books to lessees

but informed the lessors ln wrlting that lt was thelr obl-tgatlon to collect and

renlt the one percent dlfference Ln tax. The Audlt Dl-vlslon asserts that under

the first type of payment arrangement above-descrlbed, Lt was EABrs obLlgatlon

to colLect and renlt  the dl f ference.

4. Petltloner carrLed the leases on lts books as receLvables and did not

claln deprecLatlon on the leased equipment. At the end of each lease tern, EAB

reasslgned lts lnterest ln the transactlon back to the lessor.

5. DurLng the perlod under conslderatlon and pursuant to a ltrltten

Agreement for Servlces, Ttre DrLnx Plus Conpany, Inc. provided food services for

EAB!s personneL at EABrs premLses located at 865 Merrlck Avenue, l,Iestbury, New

York and 600 O1d Country Road, Garden Cityr New York. (fn" Otfttx Plus Companyr

Inc. [r'Drlnx Plus"] was a whol-ly-owned subsidlary of Food Concepts' Inc. and

merged into the parent corporation subsequent to the perlod at Lssue). Drinx

Plus provlded the foodstuffs and beverages, equl.pment for preparation and

servlng, and trained personnel. By the terns of the contract, Drinx Plus acted

as an independent contractor and Drlnx Plus employees lrere not consl.dered

employees of EAB "under the meaning or applicatlon of any Federal or State

Unemployrnent Insurance Laws, or other Soclal Security Law or any llorkments

Compensatlon Law, IndustrLal Law, or otherwise.tt Anong other things, Drinx

Plus and EAB agreed that DrLnx Plus would: adequately staff and operate
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cafeterias and servLce the vending equlpurent; assume responslbtllty for the

cleanllness of the serving Llnes and food preparatl,on areas; have exclusive

rlghts to all food and beverage production, preparatlon, dlstrLbutlon and sale

and all vendlng machine sales on EASrs premlses; and allow authorLzed EA3

personnel access to all food service areas at all tlmes and allow such personnel

the rlght to inspect the prenlses at all reasonable tlues. Food and beverage

prlces were establlshed by a general price list appended to the Agreement for

Servlces. Slnllar prlce llsts nere posted ln the cafeterlas, and EAB enployees

were charged the posted pr ices plus the appl icable sales tax.

6. PetLtloner subsidized the food servlces provided to lts employees by

naklng certaln weekly payments to Drinx Plusr such paynents generally equal to

one-thlrd of total- sales for the week, lnclusive of sales tax. Petitloner

subsldlzed coffee furnlshed to t ts employees at the rate"of f i f ty percent.

Thus, ln bllIlng ES, Drlnx Plus computed the subsidy ln the followlng manner:

(a) Coffee sales were calculated (number of cups sold
tlmes price per cup lncLudLng sales tax) and extracted
from total weekly sales. Drinx PLus then bllt-ed EAB
at f t f ty percent of such weekly coffee sales.

(b) Drlnx Plus bllled EAB at 33-1/3 Percent of the remalnlng
food and beverage sales' including sales tax.

(e) Drlnx Plus charged EAB at an agreed upon rate for each
cup of coffee and soda sold through vending machlnes.

The above three amounts lrere cumul-ated, and the totaL entered on the blll lng

invoice at both the |tsubtotalrt and rrtotal amount duett lines. No entry was made

at the ttsales taxrr llne of the invoice slnce the subsidl.es were computed upon

total  recelpts lncLuding sales tax.

7. Pet l t ionerrs role vis-a-vis Drinx Plusr food services consisted of

revlewing the weekl-y sales figures, approving or dLsapproving proposed prlce

lncreases, and lnspectlng the eafeterias to ensure that the Drinx Plus enployees
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nere court,eous, that food was properly dtsplayed and avallable and that a

balanced diet was served.

8. Drlnx PLus submltted sales and use tax returns, reporting taxable

sales (food and beverage sales to enployees and subsidies charged to enployers)

to EA3 as well as to lts other customers. Drinx Plus malntal.ns that it properly

reported saLes and accepts full responslblllty for and totaLly lndennlfles EAB

from any llablllty for sales tax obllgations arising fron the contractual

rel-ationshtp with EAB. By the tlme of the hearings.held hereln, Drlnx Plus was

unable to locate the customer-by-customer source documentatton underlying lts

returns for the period March 1, 1975 through Novenber 30, 1978; Food Concepts,

Inc. relocated Lts corporate off ices on several  occasions, the busl.ness has

grolm dramatlcal.ly to one now lnternatl.onal ln scope, and wtth the passage of

time, dethlled records were discarded and only general lnfornatlon (such as

total taxable sales to all customers) retalned. An audlt was conducted of

DrLnx Plusr books and records for a l-ater perlods March 1, 1980 through May

1983, result lng Ln a use tax l iabl l l ty of  approxlmately $12,600.00 upon the

acquisLt lon of capital  assets. I t .  ls the posit lon of Drlnx Plus that l ts

record keeplng procedures nere identlcal durlng the periods March l, 1975

through November 30r 1978 and March 1, 1980 through May 31, 1983, and that

results of the l-ater audLt are l-ndicatlve of the correctness of its returns

the earl ier perLod.

31 '

CONCLUSIONS OF LAW

the

for

A. That for purposes of Art ic les 28 and 29, the

includes a lease agreement. Ilowever, "[a] lease which

merely as a security agreement, but whlch does not in

ln whlch there has been a transfer of possession from

term trtaxable salerr

has been entered lnto

fact represent a transactlon

the lessor to the lessee'
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ls  no t  a  rsa le r  w i th in  the  mean ing  o f  the  Tax  Law. ' f  (20  NYCRR 526.7 [c ] [3 ] . )  In

defining the term rrsecurlty interestrr, the Unl.form Cornmercial Code draws a

dlst lnct lon between a l -ease and a seeurt ty lnterest,  as folLows:

rr[' ltrether a lease ls intended as securlty Ls to be determlned
by the facts of each case; however, (a) the lnclusion of an
optLon to purchase does not of itself uake the lease one
Lntended for security, and (b) an agreement that upon
compll.ance wlth the terms of the lease the lessee shaLl
become or has the optlon to become the o!flrer of the property
for no addltlonal conslderation or for a nomlnal consLdera-
tlon does make the lease one intended for securlty.rr UCC
s  1-201 (37)  .

B. That an exanlnation of the Leaslng and assLgnment documents and of the

underlylng substance of the transactlons betnreen the leasing companles and the

equLpment lessees reveals that the leaees were security agreements and tirerefore

not subject to sales and use taxes. The lessee was entitled to purchase the

equipneni at the end of the lease t'ern for the paynent of a nomlnal sum; a

fLnanclng statement was flled character lzfng the Lessee as the debtor and the

Leaslng company as the secured party; the agreement was dl.scounted to EAB; and

the leasing company never obtained possesslon of the equlpnent. (Matter of The

Bank o f  Ca l i fo rn ia ,  N .A. ,  S ta te  Tax  Con 'm. ,  AptL l -  27 ,1983. )  Consequent ly ,  EAB

was not under an obllgation to collect and remit any addltLonal sales tax when

the rates were increased in certaln Jur isdlct ions.

C. That lt is now well-settled that subsldy payments by an employer to a

food service corporatl.on operatlng in-house restaurant faclllties for employees

are receipts from sales of food and drink subJect to sales tax. (Stog{fer

Management Food Senrlce, Inc. v.  Tul l -y,  98 ! I1sc.2d, 1128, affd.  mem., 69 A.D.2d

1023.) NotwithstandLng that the subsidies at issue were calculated as a

percentage of weekly food and beverage sales lncluslve of sales tax, the

bllling invoices presented to EAB by Drlnx Plus fatled to separately state and
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charge the sales tax due on the subsldles, as mandated by Tax Law sectlon

1132(a).  The Audlt  DivLslon therefore correct ly assessed sales tax upon the

subsidies and properly looked to EAB, as customer, for payment of the tax.

Wtrere any customer has falled to pay sales or use tax to a person requlred to

collect the taxr ln addltlon to aLL other rlghts, obLlgations and remedies

provlded by the Tax Law, the tax Ls deened payable by the cuatomer dlrectly to

the Tax ComnlssLon (sect lon 1133tbl) ;  thus the presence of any thtrd party

LndeumiflcatLon agreement does. not preclude the ConnLssl.on from proceedl.ng

agaLnst the customer for the tax due.

D. That the petitl.on of European American Bank & Trust Company ls granted

to the extent lndlcated ln Concl-uslon of Law t'Bt'; the assessment Lssued on

June 27, 1979 ls to be nodified in accordance therewith and also to take

account of the concessions made by the Audlt Division in ttre Stlpulatlon; and

except as so granted, the pet i t lon ls ln al l -  other respects denied.

DATED: Albany, New York S?ATE TN( COMMISSION

MAY Z 3 1985
PRESIDENT




