
STATE OF NEI.J YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Erle County AgriculturaL Soclety

for RedetermLnatlon of a Deficiency or Revlsion
of a Deternlnation or Refund of Sales & Use Tsx
under Article 28 & 29 of the Tax Law for the
Perlod 1982,

AFFIDAVIT OF MAILING

State of New York :
s s . 3

County of AJ.bany :

Connle A. Hagelund, being duly sworn, deposes and says that ehe is an
employee of the State Tax Comisslon, that she ls over 18 years of age' and that
on the 13th day of December, 1985, she served the wlthln notlce of Declsl.on by
certlfled nail upon Erle County Agrlcultural Soclety, the petitloner ln the
wLthln proceeding, blr encloslng a true copy thereof ln a securely eealed
postpaid nrapper addressed as follows:

Erle County Agricultural Society
5500 McKinley Pkwy.
Hamburg, NY L4O75

and by deposltlng same enclosed
post office under the excl-usive
Service withln the State of New

That deponent further eaye
hereln and that the address set
of the pet l t loner.

in a postpald properly addreesed wrapper ln a
care and custody of the Unlted States Poetal
York.

that the said addreseee ls the Petltioner
forth on said lrrapper ls the Last knoltn addrees

before ne thls
f  Dgcember, 1985.

purauant to Tax Law sectlon I74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

Erle County Agricultural SocLety

for Redetermination of a Deflcl-ency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Period L982.

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Connie A, Ilagelund, belng duJ.y sworn, deposes and says that she ls an
employee of the State Tax Conmlsgion, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthln notlce of Declslon by
certifled mall upon George R. Hebard, the representatLve of the petltloner ln
the wlthln proceedlng, by encloslng a true copy thereof ln a securely sealed
postpald lrrapper addressed as follolrs:

George R. Hebard
Sherwood & Hebard
22 Maln St.
Ilamburg, NY 14075

and by deposltlng same enclosed ln a postpald properl-y addreesed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sal.d addressee Ls the representatlve
of the petl-tioner hereLn and that the address set forth on sald rtraPPer is the
last known address of the representatlve of the petitloner.

13th day
Sworn to before me thi6

pursuant to Tax Law sectlon 174
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December 13,  1985

Erle County Agrlcultural Society
5600 McKinley Pkwy.
Hamburg, NY 14075

Gentlemen:

Please take notlce of the Decislon of the State Tax Cornmissl"on enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revielt an
adverse decisl-on by the Stat,e Tax Comrnisslon may be lnstl"tuted only under
Artlcle 78 of the Cl-vll Practice Law and RuLes, and must be cor"'nenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not iee.

Inquiries concernlng the conputation of tax due or refund allowed ln accordance
with thLs decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigatlon Unit
Buildlng /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petltl"oner I s Representatlve
George R. Hebard
Sherwood & Hebard
22 Maln  St .
Hamburg, NY 14075
Taxlng Bureau's Representat lve



S.TATE OF NEW YORK

STATE TAX COMMISSION

In the lrlatter of the Petition

o f

ERIE COUNTY AGRICULTUML SOCIETY

for Revlsion of a Determination or for Refund
of Sales and Use Taxes under ArticLes 28 ar.d 29
of the Tax Law for the ?erLod 1982.

DECISION

Peti t ioner,  Er ie County Agrlcul tural  Soclety,  5600 McKlnLey Parkway'

Ilamburg, New York 14075, filed a petitlon for revisl-on of a determlnatlon or

for refund of sales and use taxes under Artlcles 28 and 29 of. the Tax Law for

the period 1982 (Fi le No. 406L4).

A hearing was held before James J. Morr ls,  Jr. ,  Hearlng Off icer '  at  the

off ices of the State Tax Conrmisslon, State Off ice Bui lding'  65 Court  Streq!r

Buffalo,  New York on Februar!  6,  1985 at 9:15 A.M., with al l  br lefs submltted

by May 14, 1985. Pet i t loner appeared by Sherwood & I lebard (George S. Hebard,

Esq.,  of  counsel) .  The Audit  DivisLon appeared by John P. Dugan, Esq.

(Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the port ion of

charge paid to the operator

agricul-tural fairrs ttpay-one-pricett

the midway at such falr is subject

FINDINGS OF FACT

an

of

admission

to sales tax.

1. On or about Septenber 22, 1982, Erl-e County Agricultural Soclety

(trpet l t l -oner") f l I -ed a sales tax return and remit ted $201997.35 to the Department

of Taxatlon and Finance. Petitioner nade a tinely application for refund of

such monies. Said clain for refund was denied on or about June 23, 1983 and

pet l t loner t inely f l led a pet i t lon to revlew such denlal .
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2. Petitioner is an exempt organizatlon and hol-ds a valid exempt organiza-

t ion cert l f icate,

3. Annually, petltloner operat,es the Erie County Ealr and, ln particular'

pet i t loner operated the 1982 Erle County Fair .

4, As lt had in previous years, the James E. Strates Show provlded the

"midway" carnival rides and amusements for petitl"oner at the 1982 fair.

5.  Pet i t loner inst i tuted a new t icket pol l"cy for the 1982 faLr.  In pr ior

years, patrons purchased an adml-ssion tlcket to the falr but separately paid the

James E. St,rates Show for adml"ssions to the nidway rldes and other amuaements.

In 1982r peti"tioner offered admlssi-oo to the fair through the purchase of either

a pay-one-price (r'POPr') ticket or a ttwal-k-aroundtr tlcket.

6. The walk-around ticket aLl-owed a patron admlssion only to the fal"r grounds.

The patron could vlew the parades, sample the food and walk the grounds.

7. The POP tlcket allowed access, without addltional paynent' to everything

lnside the fence of the falrgrounds. Thus, the POP t lcket holder had access to

the buildlngs, exhibits, shows, amusement rides and grandstand.

8. A11 the t icket booths (except one) were located at the entrances to

the fair grounds. The personnel working at said ticket booths were all employees

of pet l t ioner.  No enployees of the Janes E. Strates Show sol-d t ickets or col lected

monl.es for entrance to the fal"r or use of the amusement rides at the nldway.

9. One could not purchase a t ts lngle r ldet '  t icket for admission to or use

of the nl.dway carnival- rides and amusements fron either the James E. Strates

Show or pet i t ioner.
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10. There rras one t lcket of f lce located lnside the fairgrounds. I f  fair

partl-cl-pants and other persons on the grounds decided they wtshed to attend

certain eventsr go to the grandstand or ride the amusements, it was necessary

for thern to purchase a POP ticket. Such persons could do so at the tl"cket booth

on the grounds. Likewise, patrons having purchased a wal-k-around tlcket could

upgrade their tLcket to a POP ticket at this booth. Onl-y enployees of petltLoner

sold t ickets at this booth.

11. During the 1982 fair ,  pet l t loner,  pursuant to a contractual arrangement,

pald the James E. Strates Show a speclf ied percentage of each POP t icket sold.

In pr ior years, the James E. Strates Show had paid a percentage of i ts sales to

pet i t ioner .

12. The Department of Taxation and Flnance had asserted to petltloner that

sales tax was due on that portl-on of the POP ticket which represented admlssion

to the midway, and the sales tax pal"d by petitioner for whlch refund is requested

represents tax on said amount.

CONCLUSIONS OF LAW

A. That Tax Law $1105(f)(1) provldes, in pert lnent part '  that a eales tax

should apply to "[a]ny admisslon charge where such admisslon charge ls ln

excess of ten cents to or for the use of any place of amusement in the state.t'

The term I 'p lace of amusement" is def lned by Tax Law S1101(d)(10) as "[a]ny

place where any facilities for entertainment, amusement, or sPorts are providedrr,

and the term rradurlssion charge" ls def ined by Tax Law $1101(d)(2) as " l t lhe

amount pald for admission, lncluding any service charge and any charge for

entertal-nment or amuaement or for the use of faclLltles therefor.t'
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Clearly,  that port ion of the receipts of the "pay-one-pr ice" t icket

attrlbutable to admlssion to the nldway/carnlval are, absent some other exemption,

subJect to tax within the meanl-ng of sect lon 1105(f)  of  the Tax Law.

B. That sect lon 1116(a) of the Tax Law provides an exemption from the

sales tax for admlssl"on charges paid to otganLzations exempt pursuant to said

sect i .on l imited, lnter al ia,  by the provisions of sect ion 1116(d) of the Tax

Law. Pert inent to the lssue herel .n,  sect ion 1116(d) (2) (B) (dur lng the periods

at issue) provided that adnlssion charges paid to an organizatLon such as

pet i t ioner are not exempt in respect of admisslons to carnivals,  rodeos, or

circuses in which any professional- performer or operator participates for

compensatlon. Thus again, petl-tioner is not entitled to exemption pursuant to

the provisions of sect lon 1116(d) (1) of  the Tax Law.

C. However,  sect lon 1116(d) (3) of  the Tax Law, in pert lnent part '  provldes:

"(3) Adnission charges for admission to the followlng places or
events shall not be subject to any of the taxes lnposed under subdi-
vis l"on ( f)  of  sect ion eleven hundred f ive:

(A) Any admission to agrlcultural faLrs lf no part of the
net earnl"ngs thereof tnures to the benefit of any stockholders
or members of the assoclation conducting the same; provided the
proceeds therefrom are used excl-usively for the lnprovement'
mal"ntenance and operation of such agricultural fairs.rl

During L982, petitioner sold ttwalk-aroundtt tickets whlch only gave a patron

general  admission to the fair .  Pet i t ioner also sold a t tpay-one-pr l"cett  t icket

which gave a patron not only general admission to the falr, but entitled one to

admlssion to and use of, among other things, the midway carnlval and anusement

rldes wlthout payment of additional charges by the patron. Patrons or other

fair goers who dld not purchase a POP ticket were not able to aval-l themselves

of the amusements otherwise provided to the purchasers of the POP ticket. A



D. That the proceeds of the POP ticket shared by petittoner wlth the

operator of the carnival midway are not an exempt admission to an agrlcuLtural

fair wlthin the meanlng of section 1116(d) of the Tax Law (Matter of David Robb'

State Tax Comm., February 6, 1985, TSB-H-85[106]S; Outdoor Asusement Business

Assn.  v .  S ta te  Tax  Comm. ,  84  A.D.2d 95O,  rev td  on  d lssent ing  mem. ,  be low 57

N.Y.2d 790; Fair land Amusements, Inc. v.  State Tax Cornm., _ A.D.zd _ (Thtrd

port lon of the proceeds of each of the

of the midway carnival.

D e p t .  1 9 8 5 )  4 8 7  N . Y . s  2 d  8 7 9 ) .

E. That the pet i t ion for refund

denied and the denlal- of refund is ln

DATED: Albany, New York

DEC 13 1985
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POP tlckets was shared wlth Lhe operator

of Erie County Agricultural Society ls

al l  respects sustained.

STATE TAx COMMISSION
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RECEIPT FOR CERTIFIED MAIL
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