
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the PetLt ion
of

End ico t t  Forg ing  & Mfg .  Co. ,  Inc .

for Redetermination of a Deficlency or Revislon
of a Deternlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  t  /78-8  l3L  I  81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of A1bany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmlssion, that he is over 18 years of ager and that on the
29th day of May, 1985, he served the within not ice of Decisl .on by cert l f ied
nal l  upon Endlcott  Forging & Mfg. Co.,  Inc.r  the pet l tLoner ln the withln
proceeding, by enclosing a true copy thereof ln a securely seaLed postpald
wrapper addressed as foll-ows:

End lco t t  Forg ing  & l l fg .  Co. ,  Inc .
1901 Nor th  S t ree t
End icor t ,  NY 13760

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
ServLce withln the State of New York.

That deponent further says that the sald addreasee is the Petitioner
hereln and that the address set forth on said rtrapper l.s the last known addrese
of the pet i t loner.

Sworn to before me this
29th day of ! Iay, 1985.

t o ls te r
Pursuant, to Tax Law sectl.on 174



STATE OF NEIO YORK

STATE TAX COMMISSION

In the Matter

Endicott Forging

the Pet l t lon

M f g .  C o . ,  I n c .

of
o f

&
AFFIDAVIT OF MAILING

for Redeterminatl.on of a Defl.cLency or Revlsion
of a Deternination or Refund of Sales & Use Tax
under Artlcl-e 28 & 29 of the Tax Law for the
Per lod  9  |  L  178-8  131/er .

State of New York :
s a .  :

County of Albanj :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmlssion, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the wlthln not ice of Decislon by cert i f ied
nall upon Stuart M. Pearis, the representatlve of the petltloner in the wlthin
proceeding, bI encloslng a true copy thereof Ln a securely seal-ed postpald
wrapper addressed as fol,lows:

Stuart  M. Pearis
Pearis,  Resseguie'  Kl lne & Barber
1 0 0 1  P r e s s  B l d g . ,  P . 0 .  B o x  1 8 6 4
Binghamton, NY 13902

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitioner hereln and that the address set forth on sald vlrapPer ls the
last known address of the representat ive of the pet l t , ioner.

Sworn to before me this
29th d,ay of May, 1985.

pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I ^ I  Y  O R K  1 2 2 2 7

May 29, 1985

Endico t t  Forg ing  & Mfg .  Co. ,  Inc .
1901 Nor th  S t ree t
Endicott ,  NY 13760

Gentlemen:

Please take notLce of the Decislon of the State Tax Conmission enclosed
herewith.

You have now exhausted your rtght of review at the adninistrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding ln court  to revlett  an
adverse decision by the State Tax Commisslon may be lnstLtuted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of this notLce.

Inqulries concernl.ng the computation of tax due or refund aLlowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - LltigatLon Unit
Bullding /i9, State Campus
Albany, New York L2227
Phone i l  (518) 457-2O7O

Very truly yours,

STATE TA)( COMMISSION

cc:  Pet l t ioner rs  Representa t lve
Stuart  M. Pearis
Pearis,  Resseguie, Kl lne & Barber
1 0 0 1  P r e s s  B l d g . ,  P . O .  B o x  1 8 6 4
Binghamton, [[Y L3902
Taxing Bureaur s Representatlve
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STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petition

of

ENDICoTT FoRGING & MFG. C0., rNC.

for RevLsion of a Deternination or for Refund
of Sal-es and Use Taxes under Articles 28 and 29
of the Tax Law for the Period Septenber 1, L978
through August 31, 1981.

DECISION

Peti t ioner,  Endicott  Forging & Mfg. Co.,  Inc.,  1901 North Street,  Endicott ,

New York 13760, flled a petltion for revislon of a deternination or for refund

of sales and use taxes under Articl-es 28 and 29 of the Tax Law for the perlod

Septenber 1, 1978 through August 31, 1981 (f i l -e t to.  39586).

A fornal hearing was held before Arthur Bray, Hearing 0ffLcer, at the

offices of the State Tax Conmission, 164 Hawley Street, Binghanton, New York,

on May 18, 1984 at 10:00 A.M., with al- l -  br iefs to be subnl. t ted by Septenber 15'

1984. Petitioner appeared by Pearis, Resseguie, Kline & Barber (Stuart M.

Pearis,  Esg. and Andrew B. Mair,  Esq.,  of  counsel) .  The Audlt  DivLsLon appeared

by John P. Dugan, Esq. (Anna D. Col-eLl"o, Esq.,  of  counsel-) .

ISSUES

I. Wtrether the amounts paid by pettttoner for the service of sinking and

resinking dies was subject to sales and use tax.

II. l lhether the amounts paid for labor and parts to rebuild productLon

nachinery was subJect to sales and use tax.

III. Wtrether the Audit Division properly concluded that petitioner's

purchase of studs wae subJect to sales and use tax.
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FINDINGS OF FACT

1. On June 20, 1982, the Audit Division issued a Notice of Deterninatl.on

and Demand for Paynent of Sal-es and Use Taxes Due to petitioner, Endicott

Forging & Mfg. Co.,  Inc.,  assessing a def ic iency of sal-es and use taxes due in

the amount of $136 1042,90, pl-us nininun interest of  $31 ,476.06, for a total-

amount due of $1671518.99. To the extent at issue herein, the assessment waa

premised upon several itens. FLrst, the Audlt Division concluded that tax was

due for the l-abor charges incurred for sinking and resinkLng dies. Second, tax

was assessed upon the labor charges and certain parts used to rebulld production

equipnent. Lastly, the Audit Division assessed tax upon petLtioner's purchase

of studs.

2. Fol-lowing a pre-hearing conference, lt was concluded that no tax was

due upon the amounts paid for either the materials portion of nachine overhauls

or the purchase of new dies. As a result of these adjustnents, the amount of

tax asserted to be due was reduced to $1031935.12, pl-us interest of  $36'449.74,

f o r  a  t o t a l  o f  $ 1 4 0 , 8 3 5 . 0 6 .

3. 0n or about January 17, 1983, pet i t loner paid, under protest,  the

assessed tax plus interest. Accordingly, petitioner now seeks a refund of the

amount patd.

4. Petitioner is incorporated in the State of New York and naintains lts

principal- p1-ace of business ln Endicott, New York.

5. During the perlod in Lssue, petitioner rras engaged in the manufacturing

of cl-osed die inpression drop and upset forges.

6. Petitionet uti-Ti,zed one of two forging processes. One process invoLved

pl-acing heated steel into a nachine wLth a die and then squeeztng the steel

within a closed cavlty. The squeezing was done on a horlzontal planer on a
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machine known as an upsetter.  In the second process, top and bottom dies were

placed in a machine knor,m as a hanner. Ileated steel was then placed in the

impression. The top die would then drop upon the bottom die forcing the steel

to f t l l  the closed cavity thereby creat ing the required part .

7.  A die block is a large piece of steel thar does not contain an impression.

8. Diesinking is the process of creat ing an inpresslon in a dle block

using diesinking machines and cutter tools.

9. Resinking consists of ei ther recreat ing the or l-ginal  impression within

a die block or a ne\r impression in a die block. Resinking is necessary because

the forging process normally results in an enlargement of the cavity wlthin the

die block. Thus, resinking is necessary to maintain the tolerances determined

by the customer.

10. Pet i t ioner purchased die blocks from die block vendors. The impressions

ln the die blocks were created in pet i t ionerts die room or by an outside

contractor. The particular impression to be sunk lnto the die was deternined by

the customerts specif icat lons and was made through the use of a skl l l -ed oPerator

utilizing a die sinking machlne.

11. Origl-nal  dies and resunk dies have a useful  l i fe in excess of one

year .

12. There were instances during the audit period when the outside vendor

doing the sinking or resinking of the die would furnlsh the die bl-ock. In

these instances, the Audit DivisLon treated the die block and labor as exemPt

from tax.

13. There \ i rere occasLons during the audlt  perLod when pet i t ioner would

contract with a third party specializing in the manufacture of die blocks to

transmit the di-e block to the outside vendor who did the sinking or resinklng
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In these situations, the Labor was treated as taxable and the die

block was treated as exempt

14. There were situations where petLtLoner shipped die bl-ocks that were

already on petLtionerts premises to an outside vendor for reslnking dies. In

these situations, the labor wag considered taxable.

15. I t  was pet i t ionerrs pract ice to issue separate pr ice quotat ions for

forges and dies. The reverse side of the price quotation form contained the

terms and conditions of the price quotation. Paragraph 13 thereof stated:

"Preparation charges are a portion of the costs required for the
initial production of forgLngs incJ-uding design, material, manufac-
ture of any special- tool-ing and poured cast proof fron finish die
impression. The payment of such charge does not convey any title or
right of possession to the purchaser of any such tools involved.
Such payment does convey the right to the exclusive use of any
special- tools required and to their preservation by the se11er for
two years only after the date of shipnent of the last order requiring
their use. Preparation charges are nade only for the initial quantity
and for the rate of del-ivery specified of a partLcular design, the
sel-l-er assuning a1-1 expense of upkeep. The additional charge for any
change in design or for different rate of del-ivery wiLl- be quoted by
the sel-l-er upon request. Terms of paynent for preParation charges
are net 30 days from date of invoLce."

Certain copies of petitioner's production order also contained the above-nentioned

inscr ipt ion.

16. At the tine of the audit, petitlonerrs treasurer stated that Petitioner

owned the dies.

17. During the period ia issue, pet i t ionerrs largest customers were

IngersolJ--Rand; Ingersol-l--Rand Canada, Inc.; CM Chain; a DLvLsion of McKiruton

Corporation; and Caterpillar Tractor Co. Each of the order forms subnltted by

these customers contained a provision that the patterns, dies and nolds furnished

by petitioner rrere the property of the buyer. The terns and condltions of the

contracts which peti.tioner had with its najor customers lrere representative of

the terns and conditions of petitiorrerfs contracts with other custoners.
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18. It was petitLonerrs practice to treat as inventory on its flnanclal

statenents only those dies whlch were for sa1e. 0nce dies were blLled to a

customer they were not treated as part of petLtioner's lnventoly.

L9. Petitioner treated die sales as sales on its fl.nanciaL statenents.

The costs incurred by petittoner to naintaln the dies were treated as a cost of

sa les .

20. During the audit period, petl.tioner did not use a cuatomerfs die block

(which had the custonerfs inpression in tt) without the approval of the customel.

When written permission was given, petitioner would keep it on flLe.

2I. Customers were permitted to remove their dLes fron petitionerrs

prenises,

22. It was petitioner's practice to separately state the prJ.ces for the

forgLng and the dies.

23. If a die bl-ock were rrorn out so that lt no longer net the customerrs

specificatLons, petitioner would resink the die to put a new lnpression Ln it.

This woul-d occur either in petitionerfs die shop or through a contract with

petitionerrs outside vendor. The process of resinking the die would be done at

petitloner's expense because of paragraph 13 of petltioner's agreenent whLch is

set forth in Finding of Fact "15", supra. The Audit Division hel-d the resinkLng

of dies taxable.

24. The nunber of tines a dle lras expected to be used was taken into

account in determining the price quoted for the dle.

25. The only tine petitioner wou.ld charge a custoner for the resinking of

dies would be if there was a change nade Ln the design at the customerfs

request .
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26. During the audit period, there were tines when petitioner sent J-arge

production machinery or parts of nachinery used in the manufacturing process to

outside vendors for the purpose of having such production nachLnery or Parts of

machinery rebuiLt. Rebuil-ding the nachine extended the useful- l-ife more than a

year. In addttion, parts which were intended as pernanent improvemente would

be added to the nachine. The cost of rebutlding the productlon machLnery lras

considerabl-y J-ess than the cost of a new machine.

27. Petitioner purchased studs fron Nelson Stud Conpany. A stud ls a

snall piece of steeL which is affixed to a larger piece of steeL through the

use of an arc welder. The stud would be gripped by tongs and used to insert

the steel- between the dies durlng the forging operation. Wtren the forging was

conpl-eted, it was transferred to a press where the excess steel-, known as the

flash, and the stud were trinmed fron the forging in the finishing operatlon.

The fl-ash and stud were then discarded. An al-ternative to using a stud woul-d

have been to use a larger piece of steel. This excess steel would then have

been available to grip the forging. Upon making the forging, the excess steel

would be discarded.

28. The studs rrere considered taxable by the Audit DivLsLon.

CONCLUSIONS OF LAW

A. That al-though the terns and conditions with respect to the titl-e to

the dies established by petitlonerrs customers in their purchase orders confl-lct

with the provisions contained in petitioner's acknowledgenent form, it is clear

fron the conduct of the partles that the title to the dies passed to petitionerts

customers.

B. That lnasmuch as t i t le to the dies passed to pet i t loner 's customerst

the transaetions were sales of property in the regular course of petltlonerrs



-7-

business notwithstanding the fact that the dies remained at petitlonerrs

premises. (See Matter of Castonat ic,  Divis ion of Arwood Corp.,  State Tax

Conmission, February 11, 1983).

C. That 20 NYCRR 527.5G) (4) provides that "where a manufaeturer reinburses

a vendor or repairman perfornJ-ng warranty work, the reinbursement is not

taxable, as it was for resa1e." Since petitioner hras requlred by the contract

to provide naintenance and repair services to the dies sol-d to its custonerst

the costs of resinking the dl.es were sales of services for resale within the

meaning and intent of  sect ion 1105(c)(3) of the Tax Law and 20 NYCRR 527.s( J)G)

and thus not subject to tax (See Matter of Castonatic, Dl.vision of Arltood Corp.,

supra) .

D. That since the die blocks were purchased for resale, the labor costs

of sinking the dies constituted a sale for resale and were thereby exenpt fron

t a x  [ T a x  L a w  $ ] . 1 0 5 ( c ) ( 2 ) 1 .

E. That Tax Law $1105(c)(3) imposes tax upon the receipts fron the sale

of "Ii]nstal-l-ing tangible personal- property, or maintaining, servicing, repalring

tangible personal property not held for sale in the regular course of business.. ." .

Under the circunstances presented herein, the charges for naintaLnlogr servicing

and repairing petitioner's production nachinery were properLy held subJect to

s a l e s  t a x  [ T a x  L a w  $ 5 2 7 . 5 ( a ) ( 3 ) 1 .

F. That dur ing the period in issue, sect ion 1115(a)(12) of the Tax Law

provided, in pert inent part :1

"Slf15. Exemptions from sales and use taxes. --

It is noted that this section was amended by sectlon 24 of Chapter 846 of
the laws of 1981. The anendnent is not pertLnent to this proceeding.
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(a) ReceLpts fron the foJ-l-owing shatl be exempt frou the tax on
retall- sales inposed under subdivlsion (a) of section eleven hundred
five and the conpensating uae tax imposed under section eleven
hundred ten:

* * *

(I2) Machlnery or equLpnent for use or consumption dLrectly and
predoninantly in the production of tanglble personal property, gas,
electricity, refrigeration or steam for sa1e, by manufacturing,
processing, generating, asseubl-lng, refinlng, mining or extractLng,
or telephone central offlce equipment or statlon apparatus or compar-
abl-e telegraph equipnent for use directJ-y and predoninantly in
tecelving at destination or lnitLating and switching telephone or
telegraph communication, but not incJ-uding parts with a useful life
of one year or less or tools or supplles u-sed in connectLon wLth such
machineiy, equipment or apDar

c. That 20 NYCRR 528.13(e)(3) provtdes as fol- lows:

"(3)(i) The tern supply neans an item of tangible personal property
used in the naintenance of nachinery or eguipnent and an iten of
tangible personal- property used or constrmed in productlon, whose use
is incidental to such production, or which is expendable.

(fi) Supplies used in connectl.on with machinery and equipment
directl-y and predominantly used ln the productlon of tangibl-e personal
property for sale are not exempt."

H. That the studs, which are described in Findlng of Fact "27", constitute

a suppJ-y within the meaning of Tax Law $1115(a)(12) and 20 NYCRR 528.f3(e)(3).

AccordingJ-y, the Audit Divisl-on properly concl-uded that petitionerfs purchase

of studs was subject to sales and use tax [Tax Law Sl l05(a)] .  ( l t  ts noted

that no issue is presented herein with respect to the appllcabiJ-ity of Tax Law

sr los-B(b) .  )

I. That the petltion of Endicott Forging & Mfg. Co., Inc. ls granted only

to the extent of Concl-usions of Law "C" and "D"; that the Audlt Dlvision is

hereby directed to nodify the Notl-ce of Determination and Demand for Payment of

Sales and Use Taxes Due issued June 20, 79823 that the Audit DivLslon Ls

directed to refund the approprLate amount of tax patd by petitloner under



protest; and that, except as so granted, the petition is in all other resPectg

denied.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 e 1985 ,i.-LAJU)r--
PRESIDEIV]
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