STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Endicott Forging & Mfg. Co., Inc.
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision

of a Determination or Refund of Sales & Use Tax

under Article 28 & 29 of the Tax Law for the :

Period 9/1/78-8/31/81.

State of New York :
SS8.:
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the within notice of Decision by certified
mail upon Endicott Forging & Mfg. Co., Inc., the petitionmer in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Endicott Forging & Mfg. Co., Inc.
1901 North Street
Endicott, NY 13760

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitiomer

herein and that the address set forth on said wrapper is the last known address
of the petitiomner.

Sworn to before me this . 145:::;7
29th day of May, 1985. />

™,

.

Authorized to %ﬁﬁinister\ﬁaths~
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Endicott Forging & Mfg. Co., Inc. :

AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 9/1/78-8/31/81.

State of New York :
S8.:
County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the within notice of Decision by certified
mail upon Stuart M. Pearis, the representative of the petitiomer in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Stuart M. Pearis

Pearis, Resseguie, Kline & Barber
1001 Press Bldg., P.0O. Box 1864
Binghamton, NY 13902

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this . Jﬁ::::;7
29th day of May, 1985. M&%Z

o A L :
Authorized to adpinister oaths
pursuant to Tax Law section 174
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

May 29, 1985

Endicott Forging & Mfg. Co., Inc.
1901 North Street
Endicott, NY 13760

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Stuart M. Pearis
Pearis, Resseguie, Kline & Barber
1001 Press Bldg., P.0. Box 1864
Binghamton, NY 13902
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
ENDICOIT FORGING & MFG. CO., INC. DECISION
for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29

of the Tax Law for the Period September 1, 1978
through August 31, 1981. :

Petitioner, Endicott Forging & Mfg. Co., Inc., 1901 North Street, Endicott,
New York 13760, filed a petition for revision of a determination or for refund
of sales and use taxes under Articles 28 and 29 of the Tax Law for the period
September 1, 1978 through August 31, 1981 (File No. 39586).
A formal hearing was held before Arthur Bray, Hearing Officer, at the
offices of the State Tax Commission, 164 Hawley Street, Binghamton, New York,
on May 18, 1984 at 10:00 A.M., with all briefs to be submitted by September 15,
1984, Petitioner appeared by Pearis, Resseguie, Kline & Barber (Stuart M.
Pearis, Esq. and Andrew B. Mair, Esq., of counsel). The Audit Division appeared
by John P. Dugan, Esq. (Anna D. Colello, Esq., of counsel).
ISSUES
I. Whether the amounts paid by petitioner for the service of sinking and
resinking dies was subject to sales and use tax.
II. Whether the amounts paid for labor and parts to rebuild production
machinery was subject to sales and use tax.

III. Whether the Audit Division properly concluded that petitiomer's

purchase of studs was subject to sales and use tax.
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FINDINGS OF FACT

1. On June 20, 1982, the Audit Division issued a Notice of Determination
and Demand for Payment of Sales and Use Taxes Due to petitioner, Endicott
Forging & Mfg. Co., Inc., assessing a deficiency of sales and use taxes due in
the‘amount of $136,042.90, plus minimum interest of $31,476.06, for a total
amount due of $167,518.99. To the extent at issue herein, the assessment was
premised upon several items. First, the Audit Division concluded that tax was
due for the labor charges incurred for sinking and resinking dies. Second, tax
was assessed upon the labor charges and certain parts used to rebuild production
equipment. Lastly, the Audit Division assessed tax upon petitioner's purchase
of studs.

2. Following a pre-hearing conference, it was concluded that no tax was
due upon the amounts paid for either the materials portion of machine overhauls
or the purchase of new dies. As a result of these adjustments, the amount of
tax asserted to be due was reduced to $103,935.12, plus interest of $36,449.74,
for a total of $140,835.06.

3. On or about January 17, 1983, petitioner paid, under protest, the
assessed tax plus interest. Accordingly, petitioner now seeks a refund of the
amount paid.

4, Petitioner is incorporated in the State of New York and maintains its
principal place of business in Endicott, New York.

5. During the period in issue, petitioner was engaged in the manufacturing
of closed die impression drop and upset forges.

6. Petitioner utilized one of two forging processes. One process involved
placing heated steel into a machine with a die and then squeezing the steel

within a closed cavity. The squeezing was done on a horizontal plane, on a
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machine known as an upsetter. In the second process, top and bottom dies were
placed in a machine known as a hammer. Heated steel was then placed in the
impression. The top die would then drop upon the bottom die forcing the steel
to £ill the closed cavity thereby creéting the required part.

7. A die block is a large piece of steel that does not contain an impression.

8. Diesinking is the process of creating an impression in a die block
using diesinking machines and cutter tools.

9. Resinking consists of either recreating the original impression within
a die block or a new impression in a die block. Resinking is necessary because
the forging process normally results in an enlargement of the cavity within the
die block. Thus, resinking is necessary to maintain the tolerances determined
by the customer.

10. Petitioner purchased die blocks from die block vendors. The impressions
in the die blocks were created in petitioner's die room or by an outside
contractor. The particular impression to be sunk into the die was determined by
the customer's specifications and was made through the use of a skilled operator
utilizing a die sinking machine.

11. Originai dies and resunk dies have a useful life in excess of one
year.

12. There were instances during the audit period when the outside vendor
doing the sinking or resinking of the die would furnish the die block. 1In
these instances, the Audit Division treated the die block and labor as exempt
from tax.

13. There were occasions during the audit period when petitioner would
contract with a third party specializing in the manufacture of die blocks to

transmit the die block to the outside vendor who did the sinking or resinking
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of the die. In these situations, the labor was treated as taxable and the die
block was treated as exempt.

14. There were situations where petitioner shipped die blocks that were
already on petitioner's premises to an outside vendor for resinking dies. In
these situations, the labor was considered taxable.

15. It was petitioner's practice to issue separate price quotations for
forges and dies. The reverse side of the price quotation form contained the
terms and conditions of the price quotation. Paragraph 13 thereof stated:

"Preparation charges are a portion of the costs required for the
initial production of forgings including design, material, manufac-
ture of any special tooling and poured cast proof from finish die
impression. The payment of such charge does not convey any title or
right of possession to the purchaser of any such tools involved.
Such payment does convey the right to the exclusive use of any
special tools required and to their preservation by the seller for
two years only after the date of shipment of the last order requiring
their use. Preparation charges are made only for the initial quantity
and for the rate of delivery specified of a particular design, the
seller assuming all expense of upkeep. The additional charge for any
change in design or for different rate of delivery will be quoted by
the seller upon request. Terms of payment for preparation charges
are net 30 days from date of invoice.”
Certain copies of petitioner's production order also contained the above-mentioned
inscription.

16. At the time of the audit, petitiomer's treasurer stated that petitioner
owned the dies.

17. During the period in issue, petitioner's largest customers were
Ingersoll-Rand; Ingersoll-Rand Canada, Inc.; CM Chain; a Division of McKinnon
Corporation; and Caterpillar Tractor Co. Each of the order forms submitted by
these customers contained a provision that the patterns, dies and molds furnished

by petitioner were the property of the buyer. The terms and conditions of the

contracts which petitioner had with its major customers were representative of

the terms and conditions of petitioner's contracts with other customers.
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18. It was petitioner's practice to treat as inventory on its financial
statements only those dies which were for sale. Once dies were billed to a
customer they were not treated as part of petitioner's inventory.

19. Petitioner treated die sales as sales on its financial statements.

The costs incurred by petitioner to maintain the dies were treated as a cost of
sales.

20. During the audit period, petitioner did not use a customer's die block
(which had the customer's impression in it) without the approval of the customer.
When written permission was given, petitioner would keep it on file.

21. Customers were permitted to remove their dies from petitioner's
premises.

22. It was petitioner's practice to separately state the prices for the
forging and the dies.

23. If a die block were worn out so that it no longer met the customer's
specifications, petitioner would resink the die to put a new impression in it.
This would occur either in petitioner's die shop or through a contract with
petitioner's outside vendor. The process of resinking the die would be done at
petitioner's expense because of paragraph 13 of petitioner's agreement which is
set forth in Finding of Fact "15", supra. The Audit Division held the resinking
of dies taxable.

24. The number of times a die was expected to be used was taken into
account in determining the price quoted for the die.

25. The only time petitioner would charge a customer for the resinking of
dies would be if there was a change made in the design at the customer's

request.
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26. During the audit period, there were times when petitioner sent large
production machinery or parts of machinery used in the manufacturing process to
outside vendors for the purpose of having such production machinery or parts of
machinery rebuilt. Rebuilding the machine extended the useful life more than a
year. In addition, parts which were intended as permanent improvements would
be added to the machine. The cost of rebuilding the production machinery was
considerably less than the cost of a new machine.

27. Petitioner purchased studs from Nelson Stud Company. A stud is a
small piece of steel which is affixed to a larger piece of steel through the
use of an arc welder. The stud would be gripped by tongs and used to insert
the steel between the dies during the forging operation. When the forging was
completed, it was transferred to a press where the excess steel, known as the
flash, and the stud were trimmed from the forging in the finishing operatiom.
The flash and stud were then discarded. An alternative to using a stud would
have been to use a larger piece of steel. This excess steel would then have
been available to grip the forging. Upon making the forging, the excess steel
would be discarded.

28. The studs were considered taxable by the Audit Division.

CONCLUSIONS OF LAW

A. That although the terms and conditions with respect to the title to
the dies established by petitioner's customers in their purchase orders conflict
with the provisions contained in petitioner's acknowledgement form, it is clear
from the conduct of the parties that the title to the dies passed to petitioner's
customers.

B. That inasmuch as title to the dies passed to petitioner's customers,

the transactions were sales of property in the regular course of petitioner's
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business notwithstanding the fact that the dies remained at petitioner's

premises. (See Matter of Castomatic, Division of Arwood Corp., State Tax

Commission, February 11, 1983).

C. That 20 NYCRR 527.5(d)(4) provides that "where a manufacturer reimburses
a vendor or repairman performing warranty work, the reimbursement is not
taxable, as it was for resale.” Since petitioner was required by the contract
to provide maintenance and repair services to the dies sold to its customers,
the costs of resinking the dies were sales of services for resale within the
meaning and intent of section 1105(c)(3) of the Tax Law and 20 NYCRR 527.5(d)(4)

and thus not subject to tax (See Matter of Castomatic, Division of Arwood Corp.,

supra).

D. That since the die blocks were purchased for resale, the labor costs
of sinking the dies constituted a sale for resale and were thereby exempt from
tax [Tax Law §1105(c)(2)].

E. That Tax Law §1105(c)(3) imposes tax upon the receipts from the sale
of "[ilnstalling tangible personal property, or maintaining, servicing, repairing
tangible personal property not held for sale in the regular course of business...”.
Under the circumstances presented herein, the charges for maintaining, servicing
and repairing petitiomer's production machinery were properly held subject to
sales tax [Tax Law §527.5(a)(3)].

F. That during the period in issue, section 1115(a)(12) of the Tax Law
provided, in pertinent part:1

"§1115. Exemptions from sales and use taxes. ——

1 It is noted that this section was amended by section 24 of Chapter 846 of
the laws of 1981. The amendment is not pertinent to this proceeding.
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(a) Receipts from the following shall be exempt from the tax on
retail sales imposed under subdivision (a) of section eleven hundred
five and the compensating use tax imposed under section eleven
hundred ten:

* % %

(12) Machinery or equipment for use or consumption directly and
predominantly in the production of tangible personal property, gas,
electricity, refrigeration or steam for sale, by manufacturing,
processing, generating, assembling, refining, mining or extracting,
or telephone central office equipment or station apparatus or compar-
able telegraph equipment for use directly and predominantly in
receiving at destination or initiating and switching telephone or
telegraph communication, but not including parts with a useful life
of one year or less or tools or supplies used in connection with such
machinery, equipment or apparatus.  (Emphasis added.)

G. That 20 NYCRR 528.13(e)(3) provides as follows:

"(3)(i) The term supply means an item of tangible personal property

used in the maintenance of machinery or equipment and an item of

tangible personal property used or consumed in production, whose use

is incidental to such production, or which is expendable.

(ii) Supplies used in connection with machinery and equipment

directly and predominantly used in the production of tangible personal

property for sale are not exempt.”

H. That the studs, which are described in Finding of Fact "27", constitute
a supply within the meaning of Tax Law §1115(a)(12) and 20 NYCRR 528.13(e)(3).
Accordingly, the Audit Division properly concluded that petitioner's purchase
of studs was subject to sales and use tax [Tax Law §1105(a)]. (It is noted
that no issue is presented herein with respect to the applicability of Tax Law
§1105-B(Db).)

I. That the petition of Endicott Forging & Mfg. Co., Inc. is granted only
to the extent of Conclusions of Law "C" and "D"; that the Audit Division is
hereby directed to modify the Notice of Determination and Demand for Payment of

Sales and Use Taxes Due issued June 20, 1982; that the Audit Division is

directed to refund the appropriate amount of tax paid by petitioner under
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protest; and that, except as so granted, the petition is in all other respects

denied.
DATED: Albany, New York STATE TAX COMMISSION
1AY 29198
MAY 291985 e ctrict CooCline
PRESIDENT

2K
\\N ‘mf\

COMMISSl?NER




P 693 1k9 914
P B93 1k9 915

RECEIPT FOR CERTIFIED MAIL

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

~ ;‘ 4
® | (£ ~
ga’ Siry d Ko s
s VI % §
b Si#te
s G TY (376 g |
a. o .
@ |Postage o =
3 g %
x |Certified Fee g 3
%
*
Special Delivery Fee ‘ M W /% Aj 7/ », i
Speclad/Dellvery Fee ,
Restricted Delivery Fee 2
Restricted Delivery Fee 3
Return Receipt Showing
to whom and Date Delivered Return Receipt Showing ]
S | Return receipt showing to whom, to whom and Date Delivered “
o Date, and Address of Delivery & [Retum receipt showing to whorn, ',
.g TOTAL Postage and Fees & | Date, and Address of Delivery
D g [TOTAL Postage and Fees $ ¥
& | Postmark or Date g s
- 3’ Postmark or Date ‘
w g ;
2 L ‘ :
- a

v R R TR IVE A R




