
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Earlwood Service Stat ion, Inc.

for Redeterminat lon of a Def icLency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 / L / 7 9  -  5 / 3 r / 8 2 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornrnlssion, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the withLn not ice of declslon by cert i f ied
nall upon Earlwood Service Statlon, Inc., the petltloner in the ltithin
proceeding, by encloslng a true copy thereof ln a securely sealed postpaid
vrrapper addressed as fol lows:

Earlwood Servlce Stat ion, Inc.
50-92 Northern Blvd.
Long IsLand C i ry ,  NY 11101

and by depositlng same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the UnLted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the petitloner
berein and that the address set forth on said nrapper is the last known address
of  the  pe t i t ioner .

Sworn to before ne this
23rd day of May, 1985.

ister oaths
pursuant to Tax Law sect ion L74
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COMMISSION

In the Matter of the Pet i t lon
o f

Earl-wood Service Station, Inc.

for Redetermination of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcl-e 28 & 29 of the Tax Law for the
P e r l o d  6 / L / 7 9  -  5 1 3 L 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
6 5 .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that'he is an employee
of the State Tax Comisslon, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the within not ice of declslon by cert i f led
mail upon William R. Brown, the representative of the petitloner Ln the withln
proceedlng, bI enclosing a true copy thereof ln a securely sealed postpald
wrapper addressed as folLows:

WlLLian R. Brown
76 Madison Ave.
New York, NY 10016

and by depositing saue enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addreasee ls the representatlve
of the petitioner herein and that the address aet forth on sald ltrapper ls the
last known address of the representative of the petitioner.

Sworn to before me this
23rd. d.ay of May, 1985.

Authorized t6 ter oat
pursuant to Tax sec t ion  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

May 23,  1985

Earlwood Service Stat ion, Inc.
50-92 Northern Blvd.
Long Is land C i ty ,  NY 11101

Gentlemen:

Please take not ice of the decislon of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adminlstrative level-.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse decision by the State Tax Cornmisslon may be lnstituted only under
Article 78 of the Civll Practice Law and Rules, and must be co enced I'n the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund alLowed l.n accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Buildlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Peti t ioner I  s Representat ive
Willlam R. Broun
76 Madison Ave.
New York, NY 10016
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the ?etltlon

o f

EARLWoOD SERVICE STATToN, rNC.

for Revislon of a Determination or for
of Sales & Use Taxes under Articles 28
of the Tax Law for the Perlod June 1r
through May 31, 1982.

DECISION

Refund
and, 29

r979

Petitioner, Earlwood Servlce Statlon, Inc., 50-92 Northern Boulevard'

Long Island Clty, New York 11101, fil-ed a petl-tlon for revislon of a determlna-

tion or for refund of sales and use taxes under Articles 28 and 29 of the Tax

Law for the perlod June 1, 1979 through May 31, 1982 (Fl le No. 455L7).

A fornal hearl-ng was held before Doris E. Steinhardt, Hearlng Offlcer' at

the offlces of the State Tax Corrmisslon, Two tr'lorld Trade Center, New York' New

York, on Decenber 14, 1984 at 9:00 A.M. Pet l t ioner appeared by l { i l l i -am R.

Brown, CPA. The Audit Divlslon appeared John P. Dugan, Esq. (h:wln Levy, Esq.,

o f  counse l ) .

ISSUE

Whether the Audlt DivLslon properly enployed purchase narkup procedures to

calculate tax due on pet l t lonerts sales of gasolLne; t l res, batter lee and

accessorLes; repalr  services; and motor ot l .

FINDINGS OF FACT

1. 0n June 9, 1983, subsequent to the conduct of a fleld audlt, the Audlt

Dtvlslon issued to pet l t loner,  Earlwood Service Stat ion, Inc. ( t tEarlwoodtt) ,  a

NotJ-ce of Determinatlon and Demand for Paynent of Sales and Use Taxes Due'

assessing sales and use taxes under Artlcles 28 and 29 of the Tax Law for the



-2-

perlod June 1, L979 through May 31, L982 ln the amount of $311004.24, pLus

penal- t ies and lnterest.  On Septenber 14, 1982 and agal.n on March 14, 1983'

Fred Ear1, as president of Earlwood, had executed on the corporationte behalf

tlro consents extendlng the perlod of lLnitations for aseessment of taxes for

the taxabl-e period June 1, 1979 through February 28, 1980 to March 20' 1983 and

to June 20, 1983, respectLvely.

2. For approxinatel-y twenty-slx years, Earl-wood has operated a Mobll

gasoline servlce statlon at 50-92 Northern Boulevard Ln Long Island City,

New York. The statLon buildlng contalns three repalr bays but only two are

used. EarLwood is open for business eighteen hours dall-y, engaging two employeee

to punp gasoline and one mechanic's agsistant durlng the day ehlft and one

employee to pump gasoline durlng the nlght shift. Mr. Earl ls a mechanl.c and

is pr'esent at the statlon durlng the entlre day shift.

3.  Earlwoodfs buslness act lv i t ies are ref lected 1n dai ly reports '  large

prlnted forms (11" X 16"),  on whlch are entered, lnter al ia,  fuel  meter readings;

motor o11 lnventory; sales of t i res, batter ies and accessorles; servlce lncome;

and accounts recelvabl-e. At the far right of each forn ls a t'sunnary columnrr,

recapltulatlng sales by category and the sales tax due. With the exception of

the fuel- meter readlngs for the nlght shlft, all entrLea are nade by Mr. Earl.

Mr. Earl- enters the saLes amounts when customers remlt payoent and pick up

thelr cars; thus, repair servlces nay be perforned on a partlcular day but the

recel-pts therefrom not recorded until- several days later lf the customer delaye

in picking up his/her vehicle.  Wlth respect to pet l t ionerts purchases'  Mr.

Earl- staples the purchase Lnvoices (e.g., an invoice from McCord Radiator

Service for the repair of a radtator) t,o the datly report maLntained on the

date of the purchase; because petitloner may purchase tlres or accessorleg but
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not re-sell then on the same date, a purchase and l.ts corresponding sale may

not appear on the same daily report. Petttloner had available at the hearl.ng

approximately one hundred dally reports as above-descrlbed. Mr. Earl adnits

that not al-1 sales invoices, purchase lnvolces and dally reports for the audlt

perlod were avail-able to the sales tax examiner: the servLce statLon has been

burglarized on several- occasions; whlle cleanlng up after the burglaries' lt lg

possible that Earlwood employees mistakenly dlscarded some recorde.

4. Cornmenctng sometime in 1980, the Clty of New York made certain excava-

tlons and sank observation wells on the servlce statlon premLses in an effort

to dlscover the source of gasollne leaklng lnto the subway below Northern

Boulevard. These actlvlties, along with the Cltyfs surveillance of the obeervatlon

welLs, linited to some extent customer accessibillty to the eervlce statlon and

therefore had some negative effect on the volume of business.

5. In calculating the assessment under consLderation, the sales tax

examl.ner empl-oyed markup tests of gasoline purchases and of tlres, batterles'

and accessorLes, labor and oi l - .  He deemed petLtLonerts records lnadequate to

verify taxabl-e sales because eomplete purchase involces and sales lnvolces (for

tLres, batter les and accessories and repaLr services) l tere not avai lable.

(a) The examiner compared pett-tionerfs gasoline purchases per lts booke

with purchases as reflected in the records of lts supplier and found the

amounts ln close agreement. I{e then applled a welghted average markup of

7.3557 percent to gasol ine purchases per pet l t ioner 's cash dlebursements

journal to arr lve at audlted gasol l .ne sales of $1,389r579.00. I Ie elLnl .nated

from such amount the excise tax lncluded therein. Net audLted gasollne eales

thus  to ta led  $1 ,295,844.32 .



-4-

(b) The examiner subtracted net audited gasol ine sales ($1,295,844.32)

from total  reported taxabl-e sales for the audit  per iod ($1,755,920.00) to

calculate audLted taxable sales of tLres, batter ies and accegsorles, repalr

servlces and motor o11 (for slnpltclty, hereafter referred to as trTBA") of

$460,075.68. The excess of audlted TBA sales over TBA purchases per pet l t l .onerrs

books yielded a gross prof i t  of  $178,562.68, whlch when divided by TBA purehases

tn turn ytelded a markup percentage of 63.43. Based on his experience' the

examLner belleved thLs markup percentage was too low and when petltloner was

unable to substantlate Lt, the exaniner decided to appl-y an "acceptablerf markup

of 200 percent.

(c) The examiner narked up petitlonerfs TBA purchases by 200 percent,

whlch calculat l"on resulted ln audited TBA sales of $844'539.00. The excess of

this amount over reported TBA sales ($460,075.68) represented addltlonal

audited TBA sal-es ln the amount of $384,463.32.

(d) Flnally, the examl.ner calculated an error rate of 2L.8953 percent

by divldlng addlt lonal-  audited TBA sales ($384,463.32) by total  taxable sales

reported ($1r755,920.00).  He then increased taxabLe sales reported by Pet l t ioner

for each quarterly period under conslderatlon by this error rate. Taxable

sales as so increased less taxable sales reported resulted ln audited (unreported)

taxable saLes on whlch sales tax of $31'004.24 was due.

6. At a pre-hearLng conference, the examiner consented to return to

petitionerfs business premLses where Mr. Earl- and hls nelil accountant agreed to

have assembled and available for hLs revlew purchase LnvoLces and the correspond-

ing sales lnvoices for the quarterly perlod June through Auguste 1981. Upon

the examinerrs return, all these records were not furnLshed. Petltioner

malntalns that some matching purchase and sales involces were Provlded to the
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examlner and that nearly complete, lf not complete, docum,ents nere available

for the then current perlod. The exarniner made no adJustuents to the assessment.

7. Based on certaln documentatlon for purchages made wlthln the audlt

perlod, the markup on tlres, batterles and accessorles, repalr servlces and

o11 was approximatel-y 150 percent.

8. Pet i t ioner has no pr lor audlt  hl"story.

CONCLUSIONS OF LAW

A. That ln llght of petitioner's lnabil-lty to produce sufflclently

complete documentatLon, the Audlt Divlslon was JustLfled ln enploying external

lndexes, in this instance purchase markup procedures, to verify petl.tlonerrs

taxable sales. The narkup percentage chosen by the audltor for tires, batterleg

and accegsorles, repalr servlces and o11 appears excessive, however, and should

be reduced to 150 percent Ln accordance wlth Flndtng of Fact "7".

B. That lnasmuch as the lncompleteness of petitlonerrs recordg ls attribu-

table at least in part to burglaries of the business, and the assessment at

Lssue Ln this proceeding ls the flrst ever lssued against Earlwood' all penaltles

and Lnterest 1n excess of the minLmum rate prescrlbed by statute are remitted

(Tax Law sectton 1 145 [a] t  1 I  t r i l  )  .

C. That the petitl-on of Earlwood Servlce Statlon, Inc. ls granted to the

I
extent lndlcated Ln Concluslons of Law t'Att and ttBtt; the assessment lssued on

June 9, 1983 is to be nodlfled accordlngLy; and the petltlon ls ln al-l other

respects denied.

DATED: Albany, New York

MAY ? 3 1985
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NO INSURANCE COVERAGE PROVIDED
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lSee FeverseJ

P b13  t t l  g3 r {

RECEIPT FOR CERTIFIEO MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)
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