
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitl-on
of

EFX Unllnlted, Inc.
AFFIDAVIT OF MAILING

for Redetermlnation of a Deficlency or Revlslon
of a DetermLnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3  I  I  /79-2128 182.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax CorurissLon, that he is over 18 years of ager and that on the
15th day of February, 1985, he served the withln not lce of Declsion by
certifl,ed mall upon EFX Unlinlted, Inc., the petitloner ln the wlthln
proceedLng, bI enel-oslng a true copy thereof in a securely sealed postpaid
lrrapper addressed as follows:

EFX Unl ini ted, Inc.
321 w.  44rh  Sr .
New York, NY f0036

and by depositing same enclosed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United Statee PostaL
Servlce within the State of New York.

That deponent further says that the said addressee ls the petltioner
hereln and that the address set forth on sald wrapper is the last known addrees
of the pet l t ioner.

Sworn to before me thls
15th day of February, 1985.

to rrn
LawPursuant to Tax sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

EFX Unlinited, Inc.

for Redetermination of a DefLclency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  3 /L /79-2 /28182.  ,

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he ls over 18 years of age, and that on the
15th day of February, 1985, he served the within notLce of Decielon by
certlfied mail upon ltarvln A. Katzr the representatlve of the petitloner ln the
within proceeding, bI enclosing a true copy thereof in a securely sealed
postpaLd rrrapper addressed as fol lows:

Marvin A. Katz
One World Trade Center, SuLte 7967
New York, NY 10048

and by depositing same enclosed Ln a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner hereln and that the address set forth on said nrapper ls the
Last known address of the representative of the petltloner.

Sworn to before me this
15th day of Februaryr 1985.

r ized to
pursuant to Tax Law sect ion 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I ' I  Y  O R K  L 2 2 2 7

February 15, 1985

EFX Unllnited, Inc.
321 t{ .  44th sr .
New York, NY 10036

Gentlemen:

Pl-ease take notice of the Decision of the State Tax Coumlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adminlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revielt an
adverse decision by the State Tax Connission may be instltuted only under
ArtLcle 78 of the Cl-vLl Practice Law and Rules, and must be eo"r-enced in the
Supreme Court of the State of New York, Albany County, withln 4 nonthe fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigation Unlt
Building /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TN( COMMISSION

cc: Pett t lonerfs RepresentatLve
Marvin A. Katz
One tlorld Trade Center, Suite 7967
New York, NY 10048
Taxing Bureauf s RepresentatLve



STATE OF NE},I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

EFX UNLIMITED, INC.

for Revision of a Determination or for
of Sales and Use Taxes under Arti.cl-es
of the Tax Law for the Perlod March l,
through February 28, L982.

t o .

DECISION

Refund
28 and

r979

Petltioner, EFX Unlinited, Inc.r 32L West 44th Street, New York' New York

10036, filed a petition for revlsion of a determination or for refund of sal-es

and use taxes under Articles 28 and 29 of the Tax Law for the period March 1'

1979 through Februaty 28, 1982 (Fi1e No. 43015).

A snall claims hearing was hel-d before Richard L. Wlckham, Hearing Offlcer,

at the offlces of the State Tax Commlssion, Ttro l,Iorld Trade Center, New York,

New York, on October 30, 1984 at 9:15 A.M. Pet i t loner appeared by Marvln A.

Katz, C.P.A. The Audlt Divlsion appeared by John P. Dugan, Esq. (Angelo

Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

l,lhether petitionerts purchases of artwork used in the operatlon of

optical effects and anlmation photography buslness are subJect to sales

use taxeg.

FINDINGS OF FACT

1. On February 10, 1983, the Audit  Dlvls ion, as the result  of  an audit ,

tssued a Notice of DeterminatLon and Demand for Paynent of Sales and Use Taxee

Due agalnst pet i t loner,  EFX Unl ini ted, Inc.,  assessing tax due of $4r822.3L

plus interest for the perl-od March 1, 1979 through February 28, L982.

L te

and
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2. The Audit Division secured from petitloner slgned consents that

extended the statute of limltatlons for assessment of sales and use taxes for

the period March 1, 1979 through November 30r L979 to l,Iarch 20r 1983.

3. Petltloner timeLy protested the lssuance of the aforeeaid notlce of

determination and demand. The amount of tax due dlsputed is $31546.83 whlch

represents the tax aasessed on artwork purchases.

4. On audlt, the Audit Dlvlslon determlned that petltlonerrs purchases of

artwork amounted to $88,67L.07 over the audlt  per iod. Due to the fact that the

Audit Divlslon considered artwork as equlpment used in the production of

tangible personal property for sal-e and since New York Clty law dld not exemPt

equlpment used in productlon, as did the State Tax Law, the auditor applled the

4 percent New York City tax rate to the $88,67L.O7 purchase pr ice reeuJ-tLng ln

tax  due o f  $3 ,546.83 .

5. Petitioner purchased the artwork to fulfll l contracts wl.th lts cllents

for title work. Sald work entailed purchaslng artwork, photographlng the artwork

and supertnposlng the photograph over an art background or llve actlon baclcground

for the purpose of producing a f i ln with a t i t le.

6. During the period under revlew, the artwork used ln the optlcal

effects and animation busLness of the petltioner was nornmLly ordered from a

wholly-owned subsidiary. No tax was eharged by the subsidlary because petltloner

furnished the subsldiary with an executed resale certificate.

7. Petltioner argued that the artwork was resold as an integral- part of

the finLshed product. Petitloner's maJority stockholder and chalrman of the

board, James Gillissie, testlfied that the artwork went to the cllent al-ong

wlth the flln, that often the artwork was used for promotlonal purposes by the
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client and that sales tax had been charged the client on the narked up coet of

the artwork.

8. Petltloner al-ternatlvel-y argued that lt waa an industry practice for

the title company to purchase as an agent for the cllent. !tr. Gtll-issie

testifled that the cllent coul-d demand the artwork at any tlme because ownershlp

of the artwork is vested in the client Ln accordance wlth lndustry practice.

9. Pet i t loner fai led to introduce samples of the contracts negot lated

wlthin the optical effects and animati.on photography lndustry. Adnlttedllr the

agreements whlch petitloner negotiated within the audit period contalned no

provislon for the passage of ownershlp of the artwork to the cLlent at the tlme

of pet l t lonerf  s purchase.

CONCLUSIONS OF I,AW

A. That petltloner has falled to show that an agency relatlonehlp exlsted

lrlth its varlous clients ln regard to the purchasee of artwork for the peri-od

March, 1979 through February, L982.

B. That the artwork was used by petitloner ln its manufacturlng Process

prlor to any transfer of title or possession thereto and that such use precluded

petitioner from purchasing sald ltems for resal-e within the meaning and lntent

of sect ion 110I(b)(4)(1) of the Tax Law. The pr inary purpose of the purehase

of artwork was not for resale to cl ients but rather for pet i t ionerts use a8 a

manufacturer and any resale thereof was purely lncidental (lhtter of Laux Adver-

tLslng, Inc. v.  State Tax Coumissl .on, 67 A.D.2d L066; Matter of  Cut-Otrts,  Inc.

v .  S ta te  Tax  ConmissLon,  85  A.D.2d 838) .

C. That the Audit Divlsion correctly assessed the New York Clty 4 percent

sales and use tax on pet i t ionerfs retal l  purchase of artwork.



D. That the pet i t ion of

Determination and Demand for

1983 is sustained.

DATED: AJ-bany, New York

FEB 15 €85

-4-

EFX Unllnlted, Inc. is denied

Paynent of Sales and Use Ta:res

STATE TAX COMMISSION

the Notl.ce of

lssued February 10,

and

Due

/l

PRESIDENT
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