
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Dor  Motors ,  L td .

for Redeterminatlon of a Deflclency or Revislon
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Quarter ly Perlods Ended LI 130 175-813L178.

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmlssion, that he Is over 18 years of age, and that on the
16th day of JuJ-y, 1985, he served the within not ice of Decisl .on by certLf led
mal l  upon Dor Motors, Ltd.,  the pet i t loner in the wlthln proceedlng, by
encJ-oslng a true copy thereof in a secureLy sealed postpaid lrrapper addressed
as f  ol l -ows:

Dor  Motors ,  L td .
1043 Northern BLvd.
Roslyn, NY LI576

and by depositLng same enclosed in a postpaid properJ-y addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted Statee Postal
Servlce within the State of New York.

That deponent further says that the sald addressee Ls the petltloner
herein and that the addreas set forth on sald nrapper is the Last known address
of  the  pe t l t loner .

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

er oaths
sec t lon  174



STATE OF

STATE TAX

NEI{I YORK

COMMISSION

In the Matter of the Petl.tion
o f

Dor  Motors ,  L td .

for Redeterml.natlon of a Deflclency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Quarter ly Perlods Ended Ll l30 /75-gl3L 178.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conrmisgion, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the within not lce of Decisl .on by cert i f led
mail upon Richard L. Snith, the representatlve of the petitloner Ln the wl.thln
proceedlng, by enclosing a true copy thereof in a securely sealed postpald
nrapper addressed as follows:

Rlchard L. Snith
Bond, Schoeneck & Klng
111 Washington Ave.
Albany, NY 12210

and by deposlting same enclosed ln a postpaid properly addreseed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the saLd addressee ls the rePresentative
of the petitioner hereln and that the address set forth on sald ltraPper ls the
l-ast known address of the representat lve of the pet l t ioner.

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

lster oa
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Ju ly  16 ,  1985

Dor  Motors ,  L td .
1043 Northern Blvd.
Roslyn, NY 11575

Gentlemen:

Please take notlce of the Decislon of the State Tax Corrmisslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlett an
adverse decislon by the State Tax Cornnrlsslon may be lnstituted only under
Art,icle 78 of the Civll Practice Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months fron the
date of this not lce.

Inquirles concernLng the computation of tax due or refund allowed in accordance
with this declsLon mav be addressed to:

NYS Dept. TaxatLon and Flnance
Law Bureau - Litigation Unit
Buildlng /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TA)( COMMISSION

cc: Pet i t lonerrs Representat lve
Richard L. Snith
Bond, Schoeneck & Klng
111 Washington Ave.
AJ-bany, NY 12210
Taxing Bureaurs Representative



STATE OE NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i t lon

o f
:

DOR MOTORS, LTD. DECISION
:

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and, 29 z
of the Tax Law for the Sales Tax Quarterly
Perlods Ended November 30, 1975 through :
August  3 I ,  1978,

:

Pet i t ioner,  Dor Motors, Ltd.,  1043 Northern Boulevard, Roslyn, New York

IL576' f i led a pet i t ion for revision of a determinat lon or for refund of sales

and use taxes under Artlcles 28 and 29 of. the Tax Law for the sales tax quarterly

periods ended November 30, 1975 through August 31, 1978 (f i le No. 43378).

A formal hearlng was held before Dennl-s M. Galliher, Hearing Officer, at

the offices of the Stace Tax Commission, BuLLdIng ll9, State Offtce Campus,

A lbanyr  New York ,  on  October  31 ,  1984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be

subnit ted by February 20, 1985. Pet i t ioner appeared by Bond, Schoeneck & Kingr

Esqs. (Richard L. Smith, Esq.,  of  counsel) .  The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (James De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether a penalty asserted agalnst pet i t l .oner on the basis of f raud ls

proper and should be sustained.

FINDINGS OF FACT

1. On January 20, L982, the Audlt  Divis ion issued to pet l t ioner,  Dor

Motors, Ltd.,  a Not ice of Determi.nat ion and Demand for Payment of Sales and Use

Taxes Due for the sales tax quarterly perlods ended November 30, 1975 through
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August 31, 7978 Ln the amount of $85,665.85, plus interest and a f l f ty percent

fraud penalty inposed pursuant to Tax Law sect ion 1145(a)(2).

2. Petitloner operated an auto dealership in Roslyn lleights' New York

during the perlod at issue. The deal-ership sold autos both at wholesale and

retail and, in addltion, the dealership furnlshed auto repalr servlces to the

pub l ic .

3. The offLcers of petitioner during the period at issue lrere Mr. Edward

Rutherford, president,  and Mr. Robert  Fi lardi ,  v ice presldent.  Mr. Fl lardl

signed most of the sales tax returns flled by the corporation durlng the perlod

at issue, with Mr. Rutherford also signing some returns f t led for the perLod.

Mr. Filardi had been involved in the automobile buslness slnce 1955 or L956,

f l rst  as a salesman and later,  for 18 or 19 years, as a sales manager.  In or

about early L975, Mr. Fl lardi  purchased forty-nlne percent of pet l t ioner 's

outstanding stock. Although unspecified, lt is presumed that Mr. Rutherford

owned the remaining f i f ty-one percent of pet i t ionerrs outstanding stock.

4. In September, 1978, Ms. Enma Snalik, an auditor with the Mlneola

dLstr ict  of f ice of the Audtt  Divis ion, conmenced a sales tax audit  of  pet i t loner.

This audit reveal-ed substantial discrepancies betrileen the petitionerts own

accounting records and the information reported on lts sales tax returns aa

f i l -ed for the perlod at lssue. Specif ical ly,  the audLt reveaLed that pet i t lonerts

books ref lected gross sales substant ial ly ln excess of the gross sales reported

on the sales tax returns as f lLed. In addit ion, pet i t ionerrs sales tax payabLe

account reflected large sums of money credited to such account which were not

reported on pet i t lonerrs sales tax returns. This account dl f ferent ial  was

wri t ten off  at  the end of each year by means of adjust ing journal entrLes.

These year-end debit entries to the sales tax payabl-e account dld not relate to



-3-

any remlt tance of sales tax to the State of New York. Ms. Snal ik requested but

was not, supplied wlth the accountl-ng records or entries whlch explained these

year-end debits to the sales tax payabl-e account for amounts whlch were not.

reported or remit ted to the State.

5. Ms. Smal ik also reviewed the corporat ionts sal-es invoices for the

month of May, 1978, which examination revealed that the corporatlon had eollected

sales tax on repair  services. In addit ion, this review test conf irned that the

pet i t ionerrs books accurately ref lected gross sales and sales tax col lected.

6. Based on the results of the ini t ia l-  f ie ld audit ,  the dlstr ict  of f tce

referred the case to the Audit  Divis ionrs Speclal  fnvest igat lons Bureau ("the

S. I .B . r r ) .  The S. I .B .  examiner ,  Mr .  l J l l l i am Kennedy,  rev iewed the  pe t i t ioner rs

records and confirrned both the discrepancy between gross sales per the peti-

t ionerfs books and gross sales reported on the sales tax returns f l led by

pet i t ioner,  and the discrepancy between sales tax ref lected as col lected

pursuant to pet i t ionerts sales tax payable account and sales tax as reported on

pet i t ioner rs  sa les  tax  re tu rns .

7 ,  Upon conc lus ion  o f  the  S. I .B .  aud i t ,  the  case was re fe r red  to  the

Attorney Generalrs off ice for cr iminal prosecut ion. On December 12'  L979, the

Nassau County Grand Jury returned a multiple count lndictment agal.nst petLt.ioner

and against Robert  Fi lardi ,  specif ical ly charging each with 11 counts of Grand

Larceny, Second Degree and 11 counts of Filing False New York State and Local

Sales and Use Tax Returns.

8. On June 29, 1982, pet i t loner pleaded gui l ty to Grand Larceny, Second

Degree, under count one of the above indictment in satlsfaction of the entire

indictment and was subsequently sentenced to pay a flne in the amount of

$101000.00. Count one of the indictment pertained to the sales tax quarter ly
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period ended August 31, 1977 .  Also on June 29 ,  1982, Robert  Fi lardl  pLeaded

guilty to Filing a False New York State and Local Sales and Use Tax Return

under count eleven of the above indictnent ln satisfaction of the entlre

indictment, and was subsequently sentenced to pay a fine in the amount of

$1,000.00. Count eleven of the lndictment pertained to the sales tax quarter ly

per iod  ended August  31 ,  1977.

9. Pet i t ioner has paid the tax and interest assessed and does not contest

such i tems. However,  pet i t ioner does contest the imposit ion of a fraud penalty

pursuant  to  Tax  Law sec t ion  1145(a)  (2 ) .

10. Pet i t ionerts pr incipals were aware that pet i t ioner was not remit t ing

aLl-  the sales taxes col lected. Al though pet i t ionerts books correct ly ref lected

sales and sales tax col- lected, repair  service sales receipts l tere not reported

on petitionerts sales tax returns nor was there remlttance with such returns of

sales tax col lected on such sales recelpts.  Rather,  sales tax monies col lected

from customers by pet i t ioner were placed in pet l t lonerfs general  checklng

account and used in the business as needed, with petitioner remitting rrwhat it

could (afford)" with its sal-es tax returns. The returns ltere accordlngly

computed to reflect thereon sales related in amount to the amount of tax being

remit ted, rather than the actual amount of sales by pet i t loner.

11. The foregolng si tuat ion existed unt i l  the end of the perlod at issue

when new accountants were retained to handle pet i tLonerrs accounts. I t  Ls

asserted that the pet ic ionerts pr ior bookkeepers and accountants had begun the

pract ice of oni t t ing sales tax frorn the returns. Mr. Fi l -ardi  indlcated his

ardareness of the underpayment of sales tax, and testifLed that when he questLoned

pet i t ionerrs accountants in regard thereto, he was advised that:
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"rr]f  we didnrt have (money to pay sales tax), to report a
certain amount of sales tax, underpay lt, and then, when we got the
money, pay i t .  And [he] told ne, t  [ i ] f  you don't  ever have an audit ,
I  wouldntt  worry about i t .  r .  We underpaid sales tax.r l

12. It is asserted that there rras no lntent to defraud the government'

that no duplicate or false books were maintained and that petitloner was ln

essence the vlct i rn of bad legal and account ing advice. Final ly,  i t  ls asserted

that the l-nposition of a fraud penalty is unduly harsh since petitioner and its

prlncipal, Mr. Filardi, have already paid tax, interest, crlmlnal penaltles and

legal fees in connection wlth this matter in an aggregate amount of approxl-

m a t e l - y  $ 2 2 6 , 0 0 0 . 0 0 .

13. In Apri l  or May of.  L978, an attorney became associated wlth

pet i t loner by loaning $500,000.00 to pet i t i .oner and Dor Porsche-Audi,  which

l-oan was guaranteed by Mr. Fllardl and Mr. Rutherford. It is all-eged'

in ter  a l ia ,  that  th ls  ind iv ldual  was act ive ly  involved wi th pet i t ioner fs

business, but lnstead of taklng act ion toward rect l fy lng the past underreported

sales tax advlsed pet l t lonerts pr incipals not to pay such amounts but to walt

unt i l  a bi l l  r ras sent.

CONCLUSIONS OF LAhI

A. That sect ion 1f45(a) (2) ot  the Tax Law was added by sect ion 2 of

chapter 287 of the laws of L975. During the period in lssuer this paragraph

provlded:

t'If the failure to flle a return or pay over any tax to the tax
commissl-on wlthin the tlme required by this artlcle ls due to fraud,
there shal l  be added to the tax a penalty of f l f ty percent of the
amount of the tax due (in lieu of the penalty provided for in
subparagraph ( i )  o f  paragraph one) ,  p lus  Ln teres t . . . " .

Sect ion 1145(a)(2) of the Tax Law was enacted by the Leglslature wlth

the Lntention of havl-ng a penalty provision in the Sales and Use Tax Law which

was similar to that whlch already existed in the Tax Law with respect to
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de f ic ienc ies  o f ,  in te r  aL ia ,  persona l  income tax  (N.Y.  Leg is .  Ann. ,1975,

p. 350).  Thus, the burden placed upon the Audit  Divis ion to establ ish fraud at

a hearing involving a deflciency of sales and use tax ls the same as the burden

placed upon the Audit DLvlslon in a hearlng involvlng a deficlency of personal

income tax. A f indtng of f raud at such a hearing t t . . . requires clear,  def lnl te

and unmistakable evidence of every element of fraud, incl-uding wil-lful-, knowledge-

able and intentional wrongful acts or omlsslons constltuting false representa-

tions, resulting in deliberate nonpayment or underpaynent of taxes due and

owing.r' (l{atter o:L Walter Shutt gqd Gerllq4g !hu!!, State Tax Comission,

June 4, L982).

B. That based on the evidence presentedr the Audlt Division has sustained

lts burden of proving that the imposition of a fraud penalty is warranted. Not

only are there the multiple count indictments and gullty pleas ln satisfactlon

thereof by pet i t ioner and one of i ts pr incipals,  as descr ibed, but there ls clear

evidence that petitionerrs returns during the period ln lssue were knowlngly

and deliberately filed in a manner which reflect,ed false lnfornatLon and

underreporting and underremittance of tax collected and due. Sal-es tax monies

collected by petitloner rrere appropriated for uses other than Payment of such

taxes. Petltionerts returns were intentionally and fraudulently fll-ed wlth

the knowledge that the correct amount of tax due was neither reported thereon

nor remit ted therewlth.

C. That the pet i t ion of Dor Motors, Ltd. is hereby denled.

DATED: Albany, New York STATE TN( COMMISSION

JUL r 6 1gg5
PRESID
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RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIOED

NOT FOR INTERNATIONAL MAIL

(See Feversei

P b13  1 ,b i  l b t t

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

/See Reverse/
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