
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

Nino A. & Joan M. Donatelll

for Redeterminatlon of a DeflcLency or Revlslon
of a Determination or Refund of Sales & Use Tax
under ArtLcl-e 28 & 29 of the Tax Law for the
P e r i o d  9 l I / 7 5  -  I I / 3 A 1 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Comission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin notLce of Declslon by certtfLed
urail upon Nino A. & Joan M. Donatell-l, the petltloners in the within
proceeding, by encloslng a true copy thereof Ln a securely seal-ed postpald
rilrapper addressed as follows:

Nino A. & Joan M. Donatelli
432  Center  S t .
Lewiston, NY L4092

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusLve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the petltioner
herein and that the address set forth on said lrrapper Ls the last known address
of the pet l tLoner.

Sworn to before ne this
7th day of November, 1985.

rLz is ter oat
pursuant to Tax Law sectlorl- I74
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S?ATE TAX
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COMMISSION

In the Matter of the Pet i t ion
o f

Nino A. & Joan M. Donatel l l

for Redetcrminatton of a Deflclency or Revlston
of a Deternination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  9 l L / 7 5  -  L L l 3 0 l 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Corrmlssion, that he ls over 18 years of agc, and that on the
7th day of November, 1985, he served the within not ice of Decisl .on by cert l f led
mal-l- upon Mlchael V. Mal-oney, the representative of the petitloners ln the
within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mlchael V. Maloney
256 3rd Strcet
Niagara Fal ls,  NY 14303

and by deposlting same enclosed in a postpaid properly addressed wrapper l"n a
post off lce under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representative
of the petltioner herein and that the addrese set forth on said wrapper is the
last known address of the representative of the petitloncr.

Sworn to before me this
7th day of November, 1985.

Authorized to adini ster oaths
pursuant to Tax Law section 174
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November 7, 1985

Nino A. & Joan M. Donatel l i
432  Center  S t .
Lewiston, NY 14092

Dear Mr. & Mrs. Donatel l l :

Pleasc take not lce of the Decision of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your rtght of review at the admlnistratlve 1eve1.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revlel t  an
adverse decislon by the State Tax Comisston nay be lnstituted only under
Article 78 of the Clvil Practice Law and Rules, and must be co-menced in the
Suprcme Court of the State of New York, Albany County, within 4 months from the
date  o f  th ls  no t lce .

Inquirl"es concerning the eomputation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigation Unlt
Bui ldlng #9, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t ioner rs  Representa t lve
Mlchael V. Maloney
256 3rd. Street
Niagara Fal ls,  NY 14303
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Mat,ter of the Petitl.on

o f

NINO A. AND JOA}I M. DONATELLI

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod September 1, L975
through November 30, 1978,

DECISION

Petl t lonersr Nlno A. and Joan M. Donatel l l ,  432 Center Street,  Lewiston,

New York I4O92, flled a petitl-on for revislon of a deternlnatlon or for refund

of sales and use taxea under Art,lcles 28 and 29 of the Tax Law for the perlod

September 1, 1975 through Novenber 30, 1978 (f f le No. 31380).

A fornat- hearlng was held before James J. Morris, Jr., Ilearlng Offlcer, at

the offlces of the State Tax Couml-ssion, 65 Court Street, Buffalo, New York' on

February  6 ,  1985 a t  l :15  P. !1 . ,  w i th  aL1 br le fs  to  be  f tLed by l {a rch  22 ,1985.

Petittoners appeared by MichaeL V. Maloney. The Audit DlvLelon appeared by

John P. Dugan, Esg. (Deborah Dwyer, Esq.,  of  counsel-) .

ISSUES

I. Wtrether petitloners nere tl-nely assessed sales and use tax llabtllty

as purchasers ln a bulk sale.

II. l lhether sales tax lras properly

property transferred in the bulk sale.

III. Wtrether the Audit Divislon may

proof .

assessed upon the tangible personal

amend its Answer to conform to the

IV. Whether the Audit DlvLsion properJ.y determined the extent of petltlonerst

ttabtLlty as bulk sale purchasers.
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FINDINGS OF FACT

1. On December 15, L978, the Audit  Dlvis lon lssued to petJ-t loners'  Nino A.

and Joan M. Donatel-li, a Notlce and Demand for Paynent of Sales and Use Taxee

Due Number S781206722C coverlng the perl"ods ended November 30, 1975 through

Septenber 15, L978 for taxes due of $14,106.69 plus penalty and lnterest.  Sald

notlce stated, ttThl.s notlce is ln addltlon to Notlce i|S78LZO6723C."

On December 15, 1978, the Audlt Dl"vLsion al-so lssued to petl-tlonerg

Nlno A. and Joan M. Donatelll a Notlce and Demand for Paynent of Sales and Use

Taxes Due Number S781206723C coverlng the perlods ended August 31' 1976 through

February 28, 1978 for taxes due of $7,569.45 pLus penalty and interest.  Satd

not ice stated, rrThis not ice ls ln addlt lon to Not ice l ts78L206722c.t l

Each of eald notices and demands for paynent of taxes due stated:

I'The foll-owing taxea are determlned to be due fron MLlton and ELLzabeth
Bradshaw dlb/a Schnel"derrs Restaurant and represents your 1tab1L1ty,
as purchaser,  ln accordance wlth Sect ion 1141(c) of the Salee Tax
Lahr. f t

2, A I 'Notice of Sal-e in Bulkf l lraa sent to the Department of Taxation and

and postmarked the sixteenth of SePtenber'by cert l f ied nal l r  meteredFlnance

1 9 7 8 . Said not lce stated, in part :

TTPLEASE TAKE NOTICE, pursuant to Article 6 of the Unlforn
CornrnerciaL Coder ]ou are hereby notl-fl-ed that a transfer ln bulk ls
about to be made between ELIZABETII BMDSHAW AND MILTON BRADSHAW'
whose business address Is 432 Center Streetr Lewiscon NY as Trane-
feror, and NINO A. D0NATELLI AND JOAll MARIE DONATELLI, whoee buel,ness
address wtll be 432 Center Street, Lewi-ston M[ as Transferee.

The followlng buslness names and addresses have been used by the
Transferor in addltlon to that set forth above, wLthin the past three
years so far as the same are known to the Transferee:

SCHNEIDERS RESTAURAIIT, 432 Center Street, Lewieton NY"

Said "Notlce of Sale in Bulkf' dld not dlsclose the date of the proposed eale

nor an address of the buyer other than that of the business belng sold.
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3. The Audit Dlvision clal"ms that a notlce of possible claLn for sales

taxes due fron the sell-er rras sent to petittonere addressed to the buslnese

address provided in the Notice of Sale l"n Bul-k on or about October 3' L978,

The buslness was closed durlng said month and petltloners dtd not recelve sald

not lce .

The Audlt Dlvlslon presented no evidence or testimony in support of

Lts cl-aim that eald notlce was in fact mal"led.

4. Petltioners purchased the business on or about September 29, L978 for

a total  sales pr lce l -n excess of $1001000.00. Included l"n such total  sales

price rras a mortgage from pet l t ioners to the sel lers of some $321000.00 to

$33,000.00, of which approxlnatel-y $301000.00 is st lLL owlng'  pet l" t loners

having ceased pa)ments to the sell-ere after recelving the notl"ces and demands

for payment of sales and use taxes due from the Audlt Dlvlslon (Findlng of Fact

t t l t t )  for sales taxes due from pet l tLoners on account of the sel l -erfs Past

l iab i l i t ies .

5. Pursuant to conferencesr additional submlssions and/or Part pa]roents'

the Audit Dlvlslon had, prlor to the hearing, reduced the amount of claimed

outstanding Liab111ty due by petitioners as bulk sale purchasers. The Audit

Divis ion clalms that $4,381.86 tax, together wtth appl lcable lnterest and penalty '

ts sttl-l owing with respect to NotLce and Demand Number 578L2O6723C and that

$3,083.08 tax, together with applicable lnterest and penaLty, is stl1l owlng wlth

respect to Notlce and Demand Number 578I2O6722C.

6. The Notice and Demand for Payment of Sales and Use Tax Number 578L2O6722C

is the result  of  an audit  of  the records of the t 'bulk salerr selLersr buglnegs,

Schnel-derfs Restaurant. Sald records were lnconplete and the taxes orlginally
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clalmed due were determined by app1yl"ng offlee

beer,  wlne and food.

experience markupe to llguor,

Also lncluded was $700.00 ln tax llablJ-lty prenised upon a tranefer of

$10,000.00 in tangibLe personal property upon the sale in buLk of the buslness

assets of Schnelderf s Rest,aurant.

7. The conslderatlon paid for the tanglble personal property transferred

fron Schnel-derrs Restaurant to pet i t l "onera was $5r000.00.

8. The Notlce and Demand for Payment of Sale and Use Tax Nunber 578L2O6723C

ls based upon sales and use tax returns ftled by Schneiderts Restaurant for

which fulI paynent !ilaa not recelved.

9. Paragraph 3 of the Audlt  Divls lonts Answer to pet l t ionerar perfected

petltion stated that the Audtt Divislon rrAfflrmatLvely states that the a.mount

assessed agalnst pet i t loner has been reduced from $51269.25 to $3r083.08",  and

the wherefore cl,ause therel-n stated that:

"WHEREFORE, rhe AUDIT DTVTSIoN 0F THE DEPARTMENT 0F TAT(ATION AUD
FINAI.ICE respectfully requests that the Perfected Petl-tlon hereln be
in aLl respects denled and that the Notlce of Determinatlon and
Demand issued December 15, 1978 and reduced to $3r083.08 be suetainedt
wlth interest and appl- lcable penalt ies thereon.t l

10. Petitionerg, in thet"r Power of Attorney, Petl"tlon and Perfected

Petition, rrere arrare of the two frNotlce and Demandstt lssued against them and

the total  anount ($21,676.14) of tax inl t la l ly asserted agal"nst them.

11 . The Audit DLvlsl-on asserted at the hearJ"ng that the Answer of the

Audit Division was in error wLth reepect to the amounts of tax stll l clalned

owlng.

L2. The Answer of the Audlt Dl"vl-slon referred only to Notlce Ntmber

578L206723C whlch llabllity had been concededly (by the Audl-t Dtvlslon) reduced

t o  $ 3 , 0 8 3 . 0 8 .
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13. That the Answer of the Audtt Divlsion

assessed and stlll- cLained due with respect to

a m o u n t  o f  $ 4 , 3 8 1 . 8 6 .

falled to lnclude the tax

NotLce Number 578L206722C ln the

14. The Audit Divl-sion, at the hearLng, made a motlon to amend and conform

lts Answer and the rrwherefore clausett thereln to the proof.

15. That rtNotices of Assessment Reviewrr nere sent to petitionerg on

AptLI 24, 1980 tnforning then that adJustnents had been made to Assessuent

Notlce Nunber 578I206722C result lng ln adJusted tax due of $10,485.55 and to

Assessment Not lce Number 578L206723C result lng ln adjusted tax due of $4'381.86.

coNctusloNs or IAI^I

A. That sect ion 1141(c) of the Tax Law establ lshes certaln not l .ce requlre-

ments that must be uet by purchasers of buslness asseta and by the Department.

That section also provldes relief for the purchaser when the Department fal.J-e

to glve proper notlce. The failure of the Audit Divlsl-on to produce evldence

of the naillng of a notlce of possible cLaln or a questlonnaire doee not l-n and

of i tseLf reLleve pet i t loners frou any tax l labt l t ty.

That dur ing the relevant per iodr sect lon f141(c) of the Tax Law

provided, ln part :

"Within ninety days cf recelpt of the notice of the sale,
transfer, or assignment from the purchaserr transfere€r ot assl"gneet
the tax commission shall give notlce to the purchaser, transferee or
assignee and to the seller, transferrer or aeslgnor of the total
amount of any tax or taxes whtch the stace cJ-aims to be due from the
seller, transferrer, or asstgnor t,o the state, and whenever the tax
comrnl.ssion shall faiL to give such notlce to the purchaser' traneferee
or assignee and the seLler, transferrer or aeslgnor wlthLn ninety
days fron recelpt of notice of the sal-e, transfer, or assignnent,
such fal-lure wlll release the purchaser, transferee or asslgnee from
any further obll-gatl,on to withhol,d any sums of money, ProPerty or
choses in actlon, or other consideratlon, whlch the purchasert
transferee or assl-gnee is required to transfer over to the seller'
t rans fer re r  o r  ass ignor r . .  . t t .

B .  That  sec t ton  1147(a) (1 )  o f  the  Tax  Law
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'rAny notice authorized or regulred under the provisions of thl"s
article nay be glven by naillng the same to the person for whom it l.s
lntended in a postpaid enveLope addreesed to such person at the
address glven in the last return flled by hirn pursuant to the provl-
slons of this artlcle or In any appllcation nade by hlm orr if no
return has been flled or appllcation made, then to euch address aa
may be obtalnabl-e."

C. That sl-nce the Notice and Demand for Paynent of Sales and Use Taxes

Due, dated December 15, 1978, was mailed within nlnety days of the recel-pt of

the notlficatlon of the bulk sale, whlch was no earlier than the slxceenth day

of September, 1978, the assessment Lseued by the Audit Dlvlslon was timely [Tax

L a w  $ $ 1 1 4 1 ( c ) ;  I I 4 7  ( a )  ( 1 )  l .

D. That the amount of tax claimed due on Notice Number 578I2O6723C ehould

be reduced by $gSO.00 to ref lect the tax on the transfer of $51000.00 of

tangibJ-e personal property rather than the $700.00 in tax clalmed due wtth

respect to that portLon of the buLk sale transact lon.

E. That sect ion 1141(c) l ln i ts the l iabl l t ty of  the purchaser Ln a bulk

sal-e t,o ttam amount not in excese of the purchase price or falr market value of

the buslness assets sold, transferred or asslgned.rt Sal-d sect,l-on is not

linlted to I'tangible personaL property eoldil but to the purchase prlce or falr

market value of the ttbustness assetsrr sold, transferred or aselgned and providee

t h e s t a t e w i t h a f 1 r s t p r 1 o r l - t y r 1 g h t a n d 1 1 e n 1 n s u c h a m o u n t [ s e e @

Supply Co., Inc. v. Chenlcal Bank (Suprene Court New York County' Gamerman, J.,

Apr l l  20 ,  1984)  TSB- I I -84(122)s l .

F. That the Conrmlssionrs Rules of Practlce and Procedure provlde' in

partr  as fol lows:

"(c) Anended pleadings. Elther party may amend a pleadlng once
without Leave of the Conrmisslon, if the amended pleadlng is served on
the adversary wlthln 30 days after service of the original pleading.
After such tlme, a pleadlng may be amended only by consent of the
Comisslon or lts designee. A11 such requests for leave to amend
must be made prior to the hearing, and must be accompanied by the
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proposed amendments or amended pLeadl"ngs. lltrere a pleadlng ls
amended, the party which must respond to such pleadlng shall have the
full tlne allowed pursuant to this sectlon. The one exceptl,on to the
requl.rement that a pleadLng be amended prLor to a hearing Is where a
party, at the hearl-ng, requests leave to amend a pleadlng to conform
to the proof. In such an lnstancer the hearing offlcer shall determine
whether such amendment would work to the prejudice of the adverse
party, affect a person not present at the hearlng or unduly deLay the
proceeding.

If none of these problens woul-d result, and good cause exLsts, leave
may be granted to so amend the pleading. No such amended pLeadlng
can revlve a point of controversy whlch is barred by the time llmita-
tions of the Tax Law, unless the orlglnal pleading gave notlce of the
polnt of controversy to be proved under the amended pLeadlng.rf

[ 2 0  N Y C R R  6 0 1 . 6 ( c )  ]  .

G. That lt was proper to alLow the Audlt Dlvision (Law Bureau) to amend

its Ansh'er to include both Notice and Denands iseued to petitlonera' each of

whlch pet l t ioners t imely protested and f i l -ed a pet i t ion and perfected PetLt lon.

H. That penalty and lnterest in excess of the etatutory mlnlmum ls

cancel led.

I. That except as noted in Concluslon of Lan "H" (and taklng lnto aecount

Concluslon of Law "Dtt), Notice Number 578I206723C in the reduced amount of

$2 ,733.0S ($31083.08  lees  $350.00)  exc lus ive  o f  ln te res t  and Not ice  Number

578I206722C Ln the amount of $4,381.86 excluslve of lnterest are euetalned.

J. That the petitlon of Nino A. and Joan M. Donatelll l-s granted to the

extent of Conclusions of Law rrDrr, rrHrr arrd rrlfr and ls l"n all other resPects

denled.

DATED: ALbany, New York

N0v 0 ? 1985
STATE TN( COMMISSION
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November 7, 1985

Nino A. & Joan M. Donatel l i
432 Center St.
Lewiston, NY L4092

Dear Mr. & Mrs. Donatel-J- l :

Pl-ease take notlce of the Declslon of the State Tax Cornmlssl"on enclosed
herewith.

You have now exhausted your rtght of review at the adnlnistratlve LcveL.
Pursuant to secti,on(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse decislon by the State Tax Commission may be instituted only under
Artlcle 78 of the Civll Practlce Law and Rules, and must be comenced in thc
Supreme Court of the State of New York, Albany County, wl"thl-n 4 nonths fron the
date of thls not l -ce.

Inquiries concernlng the computatlon of tax due or refund allowed ln accordance
with this decision nay be addrcssed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigatlon Unlt
3ul ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l t ionerrs Representat, ive
I[lchael V. Maloney
256 3rd, Street
Niagara Fal ls,  NY 14303
Taxing Bureauf s Representative



STATE OF NE![ YORK

STATE TAX COMMISSION

In the Matter of the Perltlon

o f

NINO A. AND JOAI{ M. DONATELLI

for Revlslon of a Determinatlon or for Refund
of Sales and Uge Ta:<es under Articles 28 and 29
of the Tax Law for the Perlod September 1, L975
through November 30, 1978.

DECISION

Peti t ioners, Nlno A. and Joan M. Donatel l i ,  432 Center Street '  Lewlstonr

New York L4O92, fiJ-ed a petltlon for revislon of a deternl.nation or fot refund

of sales and use taxea under Articles 28 and 29 of the Tax Law for the perlod

Septenber 1, 1975 through Novenber 30, L978 (Ft le No. 31380).

A formal hearing was held before James J. lIorrl"s, Jr.r llearlng OffLcer' at

the off lces of the State Tax Comlsslon, 65 Court  Street,  Buffalo,  New York, on

February  6 ,  1985 a t  1 :15  P.M. ,  w l rh  aL l  b r le fs  to  be  f t led  by t la tc } l -  22 ,1985.

Petitloners appeared by Michael V. Maloney. The Audlt Dl.vl.slon appeared by

John P. Dugan, Esq. (Deborah Dwyer, Esg.,  of  counsel) .

ISSUBS

I. Whether petltioners were tinely assessed saLes and use tax Llabtllty

as purchasers ln a bulk sa1e.

II. Whether sales tax nas properly

property transferred in che bulk sa1e.

III. Wtrether the Audlt Divl-slon may

assessed upon the tanglble personal

amend lts Anslrer to conform to the

proof .

IV. Wtrether the Audit Dlvisl"on properly determlned the extent of petltlonerst

l labt l l ty as bulk sale purchasers.



-2-

FINDINGS OF FACT

1. On December 15, L978, the Audlt  Dlvls lon lssued to pet i t lonera, Nluo A.

and Joan 11. Donatelli, a Notice and Demand for Paynent of SaLee and Use Taxee

Due Number S781206722C coverlng the perlods ended November 30, 1975 through

September 15, 1978 for taxes due of $14,106.59 plus penalty and interest.  Sald

not lce stated, "This not l"ce is ln addit ion to Not lce 11578L206723C.r '

On December 15, L978, the Audlt  Dlvls lon aLso issued to peEit l .onere

Nlno A. and Joan M. Donatelll a Notlce and Demand for Payment of Sales and Use

Taxes Due Number S781206723C coverl"ng the perlods ended August 31, 1976 through

February 28, 1978 f .or taxes due of $7,569.45 plue penalty and lnterest.  Sald

notice stated' rrThis notlce is ln addl-tlon to Noti.ce {157812O6722C."

Each of said notices and demands for paynent of taxea due etated:

rrThe followlng taxes are determined to be due fron MLlton and Ellzabeth
Bradshaw d/b/a Schnel,derrs Reetaurant and represents your llabllLty,
as purchager,  ln accordance wlth Sect ion 1141(c) of the Sales Tax
Law. r t

2. A I'Notlce of Sale ln Bulkrr was sent to the Departmeut of Taxation and

Finance by certlfled mall, metered and postmarked the slxteenth of September,

1978. Sald not ice stated, ln part :

IIPLEASE TAKE NOTICE, pursuant ro Article 6 of the Unlfom
Commercial Coder you are hereby notlfled that a transfer ln bulk is
about to be made between ELIZABETH BRADSHAI^I AUD MILTON BRADSHAW,
whose busl.ness address Ls 432 Center Street, Lewl"ston NY as Trans-
feror, and NIN0 A. DONATELTI Al{D JOA}I MARIE D0NATELLI, whose business
address will be 432 Center Street, Lewlston NY as Traneferee.

The followl-ng bus!-ness naues and addresses have been used by the
Transferor ln addltlon to that set forth above, within the past three
years so far as the same are known to the Transferee:

SCHNEIDERS RESTAURAIIT, 432 Center Street, Lewiston NYrl

SaLd rrNotice of Sale in Bu1k" dld not disclose the date of the proposed eal-e

nor an address of the buyer other than that of the buslness belng sold.
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3. The Audlt Dlvlslon claims that a notl-ce of possible clalm for salee

taxes due fron the sell-er waa sent to petltloners addressed to the buslness

address provlded ln the Not lce of SaLe ln BuLk on or about October 3, f978.

The business ltas closed during sald month and petltioners did not recelve sald

not ice .

The Audlt Dl.vieLon presented no evldence or testlmony in support of

tte claim that said notlce was l"n faet mailed.

4. Petltl,oners purchased the business on or about September 29, 1978 for

a total  sales pr ice in excess of $100,000.00. Included in such total  salee

price l tas a nortgage fron pet l t loners to the sel lere of some $321000.00 to

$33,000.00, of whlch approxlnately $30,000.00 ls st iLl  owlng, pet l t lonerg

having ceased pa)nnents to the sel-lers after recelvl.ng the notlces and denands

for paynent of sales and use taxes due from the Audl-t Dl-vieiou (Findtng of Fact

rr l t t )  for sales taxes due frou pet l t ioners on account of the sel lerfs pa6t

11ab11it tes.

5. Pursuant to conferences, addltlonal subnLsslons an'd/or part pa)ruents,

the Audit Divlslon had, prlor to the hearlng, reduced the amount of claLmed

outstandl.ng Liablllty due by petitloners as bulk sale purchasers. The Audlt

Dl-vis ion clalms that $4,381.86 tax, together wlth appl icabLe l"ntereet and penalty '

ls stlll- owing with respect to Notice and Demand Number 578L206723C and that

$3r083.08 tax, together with appl lcabLe l .nterest and penalty,  is st tLl  owlug wlth

respect to Notice and Demand Nunber 578L206722C.

6. The Notice and Denand for Paynent of SaLes and Use Tax Numbet 578L206722C

l-s the resuLt of an audl-t of the records of the t'bulk sa1e" sellersr buginesg,

Schneiderrs Restaurant. Said records were incomplete and the taxes orlgl-nally
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cLaimed due were determined by applying offtce experlence markups to LLquore

beer,  wlne and food.

Also lncluded was $700.00 in tax llabtJ-ity premlsed upon a transfer of

$10,000.00 in tangl-ble personal property upon the sale l"n bulk of the bueinese

assets of Schneiderts Restaurant.

7. The conslderation pald for the tangible personal property transferred

fron Schneiderrs Restaurant to pet i t ioners rras $5r000.00.

8. The Notice and Demand for Paynent of Sale and Use Tax Number 578L206723C

is based upon sales and use tax returns flled by Schnelderrs Reetaurant for

which fuJ.l paynent nas not received.

9. Paragraph 3 of the Audlt  Dlvis lonts Answer to pet l t lonerst perfected

petltl,on stated that the Audit Dl-vlslon !'Afflrnatlvely etate$ that the anount

aegessed agalnst pet l" t toner has been reduced from $5,269.25 to $31083.08",  and

the wherefore clause therela stated that:

"WIIEREFORE, rhe AUDIT DIVISION OF TIIE DEPARTMENT OF TAIGTION AlrD
FINAI{CE respectfully requeste that the Perfected Petltlon herein be
ln all respects denied and that the Notlce of Determlnatlon and
Demand lssued December 15, 1978 and reduced to $31083.08 be sustained,
wl,th lnterest and appllcable penaltles thereon.rr

10. Petitioners, in thel.r Power of Attorney, Petltl.on and Perfected

Petltion, nere aware of the two ttNotice and Demandsrr lssued agaLnst them and

the total  amount ($21,676.L4) of tax inl t la l ly asserted agalnat them.

11. The Audtt DlvisLon asserted at the hearing that the Answer of the

Audit Dlvlslon was in error wlth respect to the amounts of tax stll l cLalmed

owlng.

L2. The Answer of the Audlt Divlslon referred onl-y to Notice Nr:nber

578I206723C whlch 1-1ab1L1ty had been concededLy (by the Audlt Dlvlslon) reduced

t o  $ 3 ' 0 8 3 . 0 8 .
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13. lhat the Answer of the Audlt Divlslon

asseesed and stlll clal.ned due wlth respect to

a m o u n t  o f  $ 4 , 3 8 1 . 8 6 .

fatled to lnclude the tax

Notice Nunber 578L2O6722C ln the

L4. The Audit Dlvision, at the hearlng, made a motion to amend and conform

Lts Answer and the "wherefore clausett therel"n to the proof.

15. That rrNotiees of Asgessrnent Revl-ewrr were sent to petltJ-onera on

ApxtL 24, 1980 tnfornLng then that adJustments had been made to Assessment

Notlce Number 578I206722C resuLt ing ln adJusted tax due of $10'485.55 and to

Assessment Not lce Number 578L206723C result lng ln adJueted tax due of $4,381.86.

CONCLUSIONS OF LA!.I

A. That sect lon 1141(c) of the Tax Law establ ishes certaln not ice requfre-

ments that must be met by purchasers of bueLness aaseta and by the Department.

That section also provldes relief for the purchaeer when the Department falls

to glve proper notice. The fallure of the Audlt Divislon to produce evldence

of the nalling of a notlce of poesible claim or a queationnaLre does not ln and

of i tsel f  rel l -eve pet i t ioners from any tax l tabi l t ty.

That dur lng the relevant per lod, sect lon 1141(c) of the Tax Law

provlded, ln part :

t'Wl"thtn ninety days of recelpt of the notlce of the sale,
transfer, or assignment from the purchaser, transferee' or aeslgnee,
the tax commission shaLl- glve notlce to the purchaser' transferee or
assl"gnee and to the sel-l-er, transferrer or assignor of the total
amount of any tax or taxes which the state clalms to be due fron the
seller, transferrer, or assignor to the state, and whenever the tax
cornmission shaLl falL to give such notlce to the purchaserr transferee
or assignee and the seller, transferrer or assignor wl"thln ninety
days from recelpt of notl"ce of the saLe, transferr or asslgnment,
such failure wllL release the purchaser, transferee or assLgnee from
any further obJ-igatl"on to wlthhold any sums of money, Property or
choses in actlon, or other conslderatl-on' whlch the purchsgQfr
traneferee or assignee l-s requl"red to transfer over to the sel-ler,
t rans fer re r  o r  ass ignor r . . . t t .

B. That sect lon 1I47(a) (1) of  the Tax Law provldes:
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rrAny notlce authorized or requl-red under the provLslons of thl-s
article uay be glven by nailing the same to the person for whon lt l.e
intended ln a postpaid envelope addressed to euch person at the
address given l"n the Last return flled by hin pursuant to the provl-
sions of this artLcle or ln any appllcation naile by hl"m or, l"f no
return has been flled or appLlcatlon made, then to Buch addresa aa
may be obtalnable. tt

C. That slnce the Notlce and Demand for Paynent, of Sales and Use Taxes

Due, dated December 1.5, 1978, was malled wirhin nl-nety days of the recelpt of

the notifl-catlon of the bulk sale, whlch was no earller than the el-xteenth day

of September, 1978, the assessment isaued by the Audit Dlvlsion was tlmely [Tax

L a w  $ $ t 1 4 1 ( c )  ;  t I 4 7  ( a ) ( 1 )  l .

D. That the amount of tax clained due on Notlce Nrrmber 578L2O6723C should

be reduced by $3S0.00 to ref lect the tax on the transfer of $S'000.00 of

tangtble personal- property rather than the $700.00 ln tax claimed due wlth

respect to that portlon of the bulk sale transactLon.

E. That sectl"on 1141(c) linlts the llabll-tty of the purchaser in a bulk

sale to ttan amount not ln excess of the purchaee price or falr market value of

the buslness assete go1d, transferred or asslgned." Sald sectl"on la not

ll-nited to t'tangible personal property soldrr but to the purchase prlce or falr

market value of the ttbusLness assetstt sold, tranaferred or assigned and provLdes

the State with a first prlority right and llen in such amount [eee Klausner

Supply Co.,  Inc. v.  Chemlcal Bank (Suprene Court  NewYork Countyr Ga"merman, J.e

Apr i l  20 ,  1984)  TSB-H-84(122)S l .

F. That the Conmissionrs Rules of PractLce and Procedure provide, ln

patt ,  as fol lows:

"(c) Anended pleadLngs. Either party may amend a pLeadlng once
without Leave of the Cornrniesion, l"f the amended pJ.eadlng ls served on
the adversary within 30 days after servlce of the orlgLnal pleadlog.
After such time, a pLeading nay be amended only by co4eent of the
Commission or Lts deslgnee. Alt such requests for Leave to amend
must be nade prior to the hearlng, and must be accompanled by the



-7-

proposed amendments or amended pLeadings. Where a pleadlng ls
amended, the party which must respond to such pleading shall have the
full- tl.me allowed pursuant to thls sectton. The one exceptton to the
requirement that a pleading be amended prlor to a hearlng l.s where a
party, at the hearlng, requests leave to arnend a pleadlng to conform
to the proof. In such an inst,ance, the hearing officer shal1 determLne
whether such amendment would work to the prejudlce of the adverse
patt! r affect a person not present at the hearlng or unduly delay the
proceedJ-ng.

If none of these problems would result, and good cause exl-sts, leave
may be granted to so amend the pleadlng. No such amended pleadtng
can revLve a point of controversy whlch ls barred by the tlme llmLta-
tl-ons of the Tax Law, unless the orlginal pleadlng gave notice of the
polnt of controversy to be proved under the amended pleading.r'
[ 2 0  N Y C R R  6 0 1 . 6 ( c ) ] .

G. That lt was proper to al-lolr the Audit Dlvlelon (Law Bureau) to amend

its Answer to include both Notlce and Demande lssued to petltloners, each of

whlch petltloners tlmely protested and fl-led a petLtl-on and petfected Petltlon.

H. That penaLty and l-nterest Ln excess of the statutory minl"mum ls

canceLled.

I. That except as noted in ConclusLon of Lan ttHtt (and taklng lnto account

Conclusion of Law "D"), Notlce Nunber 578L206723C ln the reduced amount of

$2,733.08 ($9,083.08 less $350.00)  exc lus lve of  l -n terest  and

578L206722C Ln the anount of $4,381.86 excluelve of lnterest

J. That the petitl"on of Nlno A. and Joan M. Donatelli

extent of Concluslons of

den led .

DATED: Albany, New York

Lant t tDt ' ,  t t l l t t  and rr lrr  and ls in al l

N0v 0 7 1985

Notlce Nr.mber

are sustalned.

is granted to the

other respects

STATE TN( COMMISSION




