
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the I'latter of the Petition
o f

Koren DiResta Construct ion Co.,  Inc.

for Redeterminatlon of a Deficiency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12  /  I  172-8  /31  /78 ,

ATFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comisslon, that he ls over 18 years of ager and that on the
15th day of Apri l ,  1985, he served the within not ice of Decislon by cert i f led
nai l  upon Koren DiResta Construct ion Co.,  Inc.,  the pet l tLoner ln the l t i th in
proceeding, by enclosing a true copy thereof ln a securel-y seaLed postpaid
wrapper addressed as fol lows:

Koren DiResta Construct ion Co.,  Inc.
475 Fif th Ave.
New York, NY 10017

and by depositl-ng sane encl-osed in a postpald properl-y addressed wrapper in a
post off ice under the excl-usive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petitLoner
herein and that the address set forth on said nrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
15th day of Apri l - ,  1985.



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
of

Koren DiResta Construct ion Co.,  Inc.

for Redetermlnatlon of a Deflclency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  12  /  L  /72-8  /3L  /78 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and saye that he is an employee
of the State Tax Comlssion, that he is over 18 years of ager and that on the
15th day of Aprl l ,  1985, he served the withln not ice of DecLsion by cert i f ied
nail upon Herman J. Soloway, the representatLve of the petitioner ln the withln
proceeding, bI enclosing a true copy thereof ln a securely seal-ed PostPaid
lrrapper addressed as fol-l-ows:

Ilerman J. Soloway
Arthur,  Bl-aue Soloway & Co.,  P.C.
515 Madison Ave.
New York, NY 10022

and by depositlng same enclosed ln a postpald properl-y addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Senrice withln the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petitioner herein and that the addreas set forth on said !f,raPper ls the
last known address of the representatlve of the petltloner.

Sworn to before me thLs
15th  day  o f  Apr i l r  1985.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr i l  15r  1985

Koren DiResta Construct ion Co.,  Inc.
475 Fif th Ave.
New York, NY 10017

Gentlemen:

Pl-ease take notice of the Decision of the State Tax Comisslon enclosed
herewLth.

You have now exhausted your right of review at the adnlnlstrative l-eveL.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to revielv an
adverse decislon by the State 1"3 Qemmission may be instltuted onl-y under
Artlele 78 of the Civil- Practice Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, withln 4 nonths from the
date of this not lce.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unit
Buil-dlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat lve
Ilerman J. Soloway
Ar thur ,  B I -au ,  So loway & Co. ,  P .C.
515 l,Iadison Ave.
New York, NY 10022
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the l"Latter of the Petitlon

o f

KOREN DiRESTA CONSTRUCTION CO., INC.

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod December I, 1972
through August 31'  1978.

DECISION

Petitioner, Koren DlResta ConstructLon Co., Inc. ' 475 Fifth Avenue,

York, New York 10017, flled a petltl-on for revlslon of a determlnatlon or

refund of sal-es and use taxes under ArtLcles 28 and 29 of the Tax Law for

period December Lr L972 thrtough August 31, 1978 (Fl le No. 27883),

A fornal hearing was held before Danlel J. Ranalll, Hearlng Officer' at

the offices of the State Tax Commlsslon, 1\ro I' lorld Trade Center, New Yorkr New

York, on July 24r 1984 at 1:15 P.M. and cont inued to conclusion on October 19,

1984 at 9:00 A.!1. Pet l t ioner appeared by El l lot  Rosenthal '  C.P.A. on July 24,

1984 and by Herman J. Soloway, C.P.A. on October 19, L984. The Audit  Divlelon

appeared by John P. Dtrgan, Esq. (Thonas C. Sacca, Esq.r of  counsel) .

ISSUE

t{hether the Audit Divlsion properl-y deternlned petitionerfs purchases

subJect to use tax.

FINDINGS OF FACT

1. On August 27, 1979, as the regult of a flel-d auditr the Audlt Dlvtslon

lssued a Notlce of Deternlnatlon and Demand for Payment of Sales and Use Taxee

Due agalnst petitloner, Koren DlResta Construction Co., Inc. l in the amount of

$192,9L2.5L ,  p lus  pena l ty  o f  $42,427.5L  and ln te res t  o f  $105,552.76 ,  fo t  a

New

for

the
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total  due of $340,892.78 for the period December 1, 1972 through May 31, L976.

On the same date, the Audit Division also issued a notice agalnst petitloner ln

the  amount  o f  $235,651.57 ,  p lus  pena l ty  o f  $55,022.7L  and in te res t  o f  $541696.LL ,

for a total  due of $3451370.39 for the period June L, 1976 through August 31r

1 9 7 8 .

2. Petiti.oner is a general- contractor Lnvolved ln the conatructlon of new

bulldlngs and the renovatlon of exlsting butldlngs. Durlng the perlod in

lssue, pet l t ioner properly reported and pald tax on al l  i ts taxable sales.

However, petltloner dld not report or pay use tax on any of lts purchases.

l"lost of the purchases made by petitloner rrere ltems purchased for installatlon

into capltal lmprovement proJects.

3. On audit, the auditor checked petltlonerrs purchase recorde and found

numerous purchase lnvoices and exenpt organizatlon certificates to be nlsslng.

Repeated attempts by the audltor to obtaln these documents from petltlonerrs

bookkeeper !ilere unsuccessful-. As a resul-t, the auditor declded to do a teat

uslng three typlcal capital lmprovement projects as a sample. The auditor

aaalyzed the purchases made for each proJect and determlned a percentage of

purchases subject to tax for which no tax had been pald. For the perlod

December 1, L972 through August 31, 1976, the percentage lras comPuted to be

13.1 percent.  For the period Septenber 1, 1976 through August 31, 1978, the

percentage was computed to be 15.7 percent.  The reason for the dl f ferent

percentages was that for the period after September I ,  L976' the audltor

included tax on purchases of debris removal- servlce. Petltloner maintains that

purchases of debris removal are not subJect to tax and that such purchases

should not have been lncluded in computlng the percentage of purchases subJect
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to tax. The total cost of debrls removal- for the three sample proJects was

$  1 5 ,  2  1 6 .  0 0 .

4. The taxable percentages were appJ-led to petltlonerrs total purchasea

for each month of the audit period to arrlve at taxable purchases for the

perlod March 1, 1975 through August 31, 1978. For the perlod December 1, 1972

through February 28, L975, when lnsufficient purchase records were avalLablet

the taxable purchasea rrere derived by obtalnlng a ratlo of taxabl-e purchaees to

total sales per sales tax returns for the period March 1, 1975 through August 31'

L976. The 12 percent ratlo thus determlned was applled to saLes per sales tax

returns for the perl.od December 1, L972 through Februaty 28, 1975 to arrive at

taxable purchases for that perlod. The audltor then applted approprlate salee

tax rates to the audited purchases subject to tax to arrive at total use tax

due of $428,564.03 as per the computat lons set forth at Appendlx A.

5. Pet l t loner had three maJor object lons to the audLt.  Flrst '  Lt  c laimed

that the Audit Dlvlsionrs determlnatlon that certain electrlcal- subcontracts

nere taxable in their entirety because taxabl-e temporary llghtlng servlces were

included in the total cost of such contracts was ln error. Petltloner maintalned

that such "temporary lightlngrr aetuaIly conslsted of charges due to a unlon

requLrement that a union elect.riclan must be on the constructlon slte to turn

the existing lights on and off. Second, petltloner argued that credlt should

have been glven for addltlonaL exempt oxganlzatlon certificates whlch were

avail-able. Third, petitioner argued that steel purchases on two of the three

sample proJects anaLyzed had sales tax lncluded l-n the total contract price and

such purchases shoul-d have been del-eted from the purchases for whl.ch tax had

not been pald.
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6. The audltor pointed out that, with respect to the electrlcal subcontracts,

all such subcontracts had a singl-e contract prlce. The costs ltere not broken

down as to time and indlvlduaL materlals and, as a result, euch contracts Euat

be deened taxable in theLr entlrety slnce the taxable and nontaxable item costa

were mlxed ln the sLngle contract price. Wlth respect to the contracte wlth

exempt organlzatlons, the audltor gave petltloner credit for every exemptlon

certl-fLcate whlch petltioner submitted and additlonally gave credlt where the

contract was wlth a readlly ascertalnable exenpt otganlzation such as a government

agency even in the absence of an exemption certlficate. A11 other clalmed

exempt organizatlon contracts were disallowed.

7. Petltioner produced contracts lndlcating that the steel purchased for

two of the three sampLe proJects had sales tax lncLuded ln the contract prlce.

The lndivLdual i.nvolces whlch the auditor examined represented partial Payments

of the total contract prlce and thus dld not have sales tax stated on each

involce. The total- amount of the Bteel purchases for whlch tax waa lncluded ln

the  cont rac t  p r ice  was $4 ,920.00 .

CONCLUSIONS OF I.AW

A. That the removal- of constructlon and demoLitl-on debrls from a conatruc-

t lon sl te is not a service subJect to sales and use tax under seet lon 1105(c)(5)

of the Tax Law (Building Contractors Associatlon, Inc. v. Tullyr 87 A.D.2d

909).  The debrls removal costs of $15r 2L6.00 shoul-d, therefore, have been

ellmlnated in computing the percentage of purchases subJect to tax for the

entLre audit  per lod.

B. That petitioner has demonstrated that saLes tax was lncluded ln the

contract pr ice for the purchase of steeL for two of the three Projects tested
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and, as a result, the total taxable purchases computed for the three proJects

should be reduced by the $4,920.00 cost of  the steeL for those two proJects,

C. That sectlon 1105(a) of the Tax Law imposes a tax on the recelpts from

every retail sale of tanglble personal property, except as otherhrlse provided

ln Artlcle 28 of the Tax Law. l,lhen tanglble personal propertyr composed of

taxable and exenpt ltems, ls sold as a slngl-e unit, the tax is collected on the

total  pr lce (20 NYCRR 527.I tbl) .  Sect lon 1105(c)(5) of the Tax Law imposes a

ta:( on the recelpt from every sale, except for resale, of the services of

malntaining, servlcing or repairlng real propertyr property or land, whether

the servLces are performed inslde or outslde of a bulldlng as dlstlnguLshed

fron adding to or improving real property by a capltal- lnprovement.

D. That, regardless of whether the temporary lighttng servlces provided

for ln the subcontracts, as discussed ln Flndlng of Fact tt5tt, invol-ved settlng

up a temporary llghting system or havlng a union electriclan at the slte to

turn existlng llghts on and off, both casea involve the provLdlng of the

service of maintainlng or servicing of reaL property as dlstlngulshed from a

capital improvement nithln the meaning and Lntent of sectlon 1105(c) (5) of the

Tax Law. Inasmuch as the taxable and exempt ltems covered by the subcontract

were lncluded in a slngle contract price, the tax ls col-Lected on the total

prlce and the audltor properly included the entire contract price ln the

determlnatlon of taxable purchases.

E. That sect ion 1132(c) of the Tax Law provides, Ln part ,  that al l  eales

property or services subject to the sales tax shall be deemed taxable salee

retal l  unless:

tta vendor shall have taken from the purchaser a certlflcate ln such
form as the tax coumission may prescr lbe.. . to the effect that the
property or service lras purchased for resale or for eone use by

of

at
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reason of which the sale is exenpt from tax under the provisions of
eleven hundred flfteen. tt

The audltor ln this case gave petitLoner credlt for every exemption certiflcate

which was available and also gave credit for certaln purchases for use In

projects invol-ving readily ascertalnable exempt organLzatLons. Taking into

conslderation petitionerrs l-ack of cooperation in providlng records for review,

the audl-t procedures used resulted ln a fair and reasonable determlnatl.on of

exempt purchases.

F. That, ln J-ight of the adJustnente noted -93g., the amount of tax due

is to be reduced to $370,925.95 computed as set forth in Appendlx B.

G. That the petitlon of Koren DiResta Constructlon Co., Inc. ls granted

to the extent indlcated ln Concluslons of Law rrArt, rrBrr and rrFtt; that the Audlt

Division ts directed to rnodify the notlces of determinatlon and demand for

pa)rment of sales and use taxes due lssued August 27' L979 aceordlngly; and

that,  except as so granted, the pet l t ion is ln al l  other respects denled.

DATED: Albanyr New York STATE TAX COMMISSION

APR 1 5 1985
PRESIDENT
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APPENDIX A

Taxable purchase per test
Less debrls removal costs

Taxable purchases wlthout debrls removal
Total  purchases per test
(Taxabl-e percentage for L2/ L/72-8/3L/76
debris removal not taxabl-e)

Taxable purchases wlth debris removal
Total purchases per test
(Taxable percentage for 9 I  I /76-813L178
debris removal taxable)

Total  purchases 3 |  Ll  7 5-8/ 3L/7 6
Taxable percentage
Taxable purchases 3 I  I  17 5-813L/7 6

Total  purchases 9 lLlT 6-8/3L/ 78
Taxable percentage
Taxable purchases 9 / I /7 6-8 /3Ll 78

Taxable purchases 3 /  L/7 5-8/ 3I /  7 6
Tota l -  sa les  per  re tu rne  3 /L /75-813L176

Sales  per  re tu rns  12 /L /72-2 /28 /75
Purchase to sale ratio
TaxabLe purchases L2/ I  172-21 28/75

Taxable purchases L2l L 172-2/ 28/ 75
Taxable purchases 3/ Ll7 5-8/ 3L/7 6
Taxabl-e purchases 9 /  L/7 6-8/ 3l  /  78
Total taxable purchases

Purchases subJect to tax at 7%
Tax rate
Tax due at 77"

Purchases subJect to tax at 8"A
Tax rate
Tax due at 8%

Tax due at 8%
Tax due at 7"4
Totai- tax due

$92 ,437 .35
15  , 2  16 .00

ffi
7 7 , 2 2 L . 3 5  r  ̂ r

588,L20.56

92,437.35 r-  r ( ?

588 ,120 .56

$11 ,544 ,278 .0O
x  . f 3 f
$  1 ,512 r300 .42

$L6,256,746.00
x  .L57
$  2 ,552 ,309 .10

=!,2_!? '3=99-.? = .120
L2 ,573 ,621 .00

$11 ,891 ,474 .00
x  .LzO
wE6
$L ,426 ,976 .88

Lr5L21300,42
2 ,552 ,309 .L0

$1 ,075 ,288 .L2
x  . 07
ffi

$4 ,415 ,298 .30
x  .08
rM:66
$ 353,223.86

75 ,340 .17
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APPENDIX B

Taxable purchases from test
Less steeJ- purchases

Less debrls removal costs
Revlsed taxabl-e purchases

Taxable purchases per test
Total- purchases per test

Total  purchases 3l  L l7 5-81 3L/78
TaxabLe purchase percentage
Taxable purchases 3 |  Ll7 5-8/ 3Ll  78

Taxable purchases 3l  L 17 5-813L/ 76
Tota l  sa les  per  re tu r rc  3 /L /75-8 /31176

sales per returns
Purchase to sale
Taxable purchases

Purchases subject
Tax rate
Tax due at 87

Purchases subJect
Tax rate
Tax due at. 7%

Tax due at. 87.
Tax due at 77"
Total tax due

L2/L /72-2 /28 /7s
rat io

L2 l  r l72-2128/75

to tax at 87"

co tax at 7"/"

$92 ,437 .35
4 ,920 .O0

ffi
15  r  216 .  00

T7t56',T5
72 .30 r .35

588 ,  120 .56

$27,80L,024.00
x .L23
$  3 ,419 ,525 .90

=!,!!2,2!9.?9 = .11312,573,621.00

$11 ,891 ,474 .00
x  . 113
ffi

$3 ,749 ,757 .78
x  . 08
$ 299,980.62

$1 ,013 ,504 .72
x  . 07
$  70 ,945 .33

$ 299,980.62
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