
STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Petitlon
o f

Dlckrs At lant lc,  Inc.

for Redetermination of a Deficiency or Revteion
of a Determl.natlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  6 / I / 7 9  -  1 1 / 3 0 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ.bany :

Davld Parchuck, being duly sworn, deposes and says that he le an empJ-oyee
of the State Tax Comrnlssion, that he ls over 18 years of ager and that on the
15th day of ApriJ. ,  1985, he served the within not ice of Decislon by cert l f led
mal1 upon Dlckrs At lant lc,  Inc.,  the pet l t ioner ln the wlthln proceeding'  bI
encl-oslng a true copy thereof in a securely sealed postpald wraPper addressed
as fol lows:

DLckts At lant lc,  Inc.
c/o Rlchard Bennett
1021 Cayuga St.
Fulton, NY 13069

and by deposlting same enclosed in a postpald properly addressed wrapper ln a
post offl.ce under the excLuslve care and custody of the Unlted States PostaL
Service hrithln the State of New York.

That deponent further
herel.n and that the address
of the pet i t ioner.

Sworn to before me thls
l5 th  day  o f  Apr l l '  1985.

says that the sald addressee ls the pet l t ioner
set forth on satd rrrapPer is the last known address



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Dickrs At lant lc,  Inc.

for Redetermlnation of a Deficiency or Revlsion
of a DetermLnation or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r l o d  6 / I / 7 9  -  1 1 / 3 0 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Connisslon, that he ls over 18 years of age, and that on the
15th day of Aprl l ,  1985, he served the wlthin not ice of Decislon by cert i f ied
nall upon Peter J. Conley, the representatlve of the petltl.oner ln the wlthln
proceedlng, by encloslng a true copy thereof in a securely sealed PostPaid
wrapper addressed as foll-ows:

Peter J.  Conley
306 East Broadway
Ful-ton, NY 13069

and by deposltlng same encLosed ln a poetpaid properly addressed ltrapPer ln a
post office under the excluelve care and custody of the United States PostaL
ServLce wlthln the State of New York.

That deponent further says that the sald addresaee ls the repreaentatlve
of the petltioner herein and that the address set forth on said wraPPer is the
last known address of the representative of the petltl.oner.

Srvorn to before ne this
15 th  day  o f  Apr l l ,  1985.

to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y  O R K  L 2 2 2 7

Apr l1 15,  1985

Dickr s At lant lc,  Inc.
c/o Richard Bennett
1021 Cayuga St.
Fulton, NY 13069

Gentlemen:

Please take notice of the Declsion of the State Tax Coumisslon enclosed
herewith.

You have now exhausted your right of review at the adninistratlve level-.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revielt an
adverse decislon by the State Tax Comission may be instituted only under
Articl-e 78 of the Clvll Practlce Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not lce.

Inquiries concernlng the computatlon of tax due or refund allowed in accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon Unlt
Bulldlng ll9, State Campus
A1-bany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Peter J.  Conley
306 East Broadway
Fulton, NY f3069
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon

o f

DICKIS ATLAIITIC, INC.

for Revision of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period June l,
through Novenber 30r 1980.

1. Pet l t ioner,

ln Fulton, New York.

Dickrs At l-ant ic,  Inc.r  operated a

The buslneas lras sold on or about

DECISION

gasoline servlce statlon

November 13, 1980.

Refund
28 and
L979

t o .

Peti t ioner,  Dlckrs At lant lc,  Inc.,  c/o Richard Bennett ,  Sr.  '  1021 Cayuga

Street, Fulton, New York 13069, flled a petltlon for revislon of a determlnatlon

or for refund of sales and use taxes under ArtlcLes 28 and 29 of the Tax Law

for the period June I  ,  1979 through November 30, 1980 (f i l -e No. 39983).

A enall cl-alms hearlng was held before Arthur Johnson, Hearlng Officer, at

the offices of the State Tax Cornmisslon, 333 East Washlngton Street' Syracuee'

New York, on October L9r L984 at 9:00 A.M. Pet l t ioner appeared by Peter J.

ConJ,ey, Esg. The Audlt Divlsion appeared by John P. Dugan, Eeq. (Anne lfurphy'

Esq.  r  o f  counse l ) .

ISSUES

I. Whether the amount of taxes pald by petltloner to New York State at

the tine the buslness nas sold full-y Batlsfled its sales tax l-J-ablLlty for the

period June I, L979 through November 30r 1980.

II. Whether the Audit DlvLsion properly determlned additional eales taxeg

due from petltloner baeed on an examlnatlon of avallable books and records.

FINDINGS OF FACT



'  -2-

Prior to the cJ-oslng on the sale of the buslness' petitloner was

advlsed by the Tax Conpllance Bureau that it was required to paf $371039.63 to

satisfy aLl New York State tax warrants that had been flled agalnst lt.

The warranta represented assessments lssued for unpald sales tax'

penalty and interest for the perlods endlng November 30, L978, February 28'

1979, May 31, L979, August 31, L979, Novenber 30r 1979 and February 28'  1980.

Tax CompJ-iance Agents attended the closlng where they recelved paynent

o f  $ 3 7 , 0 3 9 . 6 3 .

2. On Septenber 8, L982, as the result of an audit, the Audlt Dlvlsion

issued a Notlce of Determlnatlon and Demand for Payment of SaLee and Use Taxee

Due agalnst petltloner coverlng the perlod June I ' LgTg through November 30,

1980 fo r  taxes  due o f  $4r26L.80 ,  p lus  ln te res t  o f  $1 ,088.24 ,  fo r  a  to ta l  o f

$ 5 ,  3 5 0 .  0 4 .

3. PetLtioner provided the fol-J-owlng books and records for audlt: cash

register tapes, sales Journal for 1980r and purchase lnvolces for mlecellaneous

expenses. The Audit Divlslon determlned that these records were tnadequate for

verlfying taxable sales slnce the cash reglster tapes dld not sholr lndlvldual

sales but only a dalJ-y total and dLd not include gasoline sales; the sales

Journal for 1980 showed one amount fot sales which lncluded receipte from

various sources (gas, repairs,  parts,  etc.) ;  and the JournaL for 1979 was not

avallable.

In order to verlfy petitlonerrs sales, the Audlt Divislon obtalned

from Arco Oil Corp. the quantity of gasoLlne purchased by petltloner durlng the

audit  per lod. Thls amounted to 655r981 gal lons. Arco also furnlshed the

quantity of motor oil and grease purchased. The Audlt Dlvlslon revlewed

compl-eted audits of gasollne statlons l-n the Ful-ton and 0swego area to determlne
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the sel-lLng prlces of gasollne. The Audlt Divislon applled the loweet prlces

found to the above gasoltne purchaees to arr ive at saLes of.  $729,975.00. The

state gasollne tax and the sal-es tax waa excluded from satd amount to determine

taxable gasol ine eales of $650,400.00.

The Audlt Divislon deternlned sal-es of o11 and grease totaLllog

$6r696.00 by applylng an estimated markup of 40 percent to the purchases

furnished by Arco. Kerosene purchased from Babcock Oil Co. was marked up $.12

per  ga l lon  to  compute  sa les  o f  $10,114.00 .

Sales of parts and repalrs lrere determined by applying estlnated

markups of 40 percent for parts and 50 percent for labor to purchases ghown on

corporatlon tax returns. The estlnated sales for parts and repalrs anounted to

$88,033.00. The conbined audited taxabl-e sales total led $755,243.0O as compared

to reported eal-es of $648,698.00 for the same periodr leaving addlt l .onal.

taxab le  sa l -es  o f  $106,545.00  and tax  due thereon o f  $4 ,261.80 .

The estimated markups used by the Audlt Dlvision were baeed on audtte

conducted of other gasoJ-lne statl.ons.

4. Pet i t i .oner bel leved that when l t  pald the $371039.63 at the closlng

that there nere no further tax obJ-lgatl-ons to New York State.

5. In 1980r the Audlt Dlvision had conducted a corporatLon lncome tax

audlt of petitloner for the years 1978 and L979, as welL as a personal income

tax audit of lte presldent, RLchard Bennettr for the years L978, L979 an.d 1980.

Both audits dlscloeed no additionaL tax due.

6. A11 of petitionerrs books and records were not avall-abLe for the eales

tax audlt becauee Mr. Bennett was of the oplnlon that slnce a corporation tax

and lncome tax audLt had been conpleted and the sales tax warranta were sattsfled

when the busLness was eold, there lras no need to retai.n them any longer.
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The sales tax audit was conducted almost two years after the buslnese

was sol-d.

7. Wlth respect to the audlt ,  pet i t ioner took the posit ion that the audlt

dld not consider the inventory on hand when the businesa wa6 sold and that the

markup percentages used to estimate sales were excessive.

Petitloner offered no evtdence to estabLish the amount of ending

l-nventory or that the markups were lncorrect.

CONCLUSIONS OF LAW

A. That the taxes paid by petitioner on November 13' 1980 when the

business was sold represented its liabllity for the nonpayment of sales taxee

reported on returns fiLed through that date. The audit conducted Ln L982

dlscloeed that petitloner underreported its sales tax for the perlod at lssue

and resulted in an asseasment for the addltional taxes determLned due. The

assesament of addttional tax naa nade wlthln three years fron the date the

returns were f i led ln accordance wlth sect ion 1147(b) of the Tax Law.

B. Ttrat sect l -on 1f3g(a) of the Tax Law provldes that ' r i f  a return when

flled 1s incorrect or insufficlent, the amount of tax due shaLl be determined

by the tax conmissj-on from such lnformation as may be avaiLabl-ett and authorizes

where necessary, an estimate of tax due rton the basis of external Lndicesrl

lncJ-udlng purchases. Section 1135 of the Tax Law provldes that books and

records shalL be preserved for a period of three years.

AJ-though there ls statutory authority for the use of a test period to

determine the amount of tax due, resort to thls method of computing tax liablllty

must be founded upon an lnsufflclency of record keeplng which makes lt vlrtuaLly

inpossibLe to verify taxabJ-e sal-es receipts and conduct a complete audlt

(Uatt"r  
" f  

Cn"rt" i r ,  ,  65 A.D.zd 44>.
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C. That petltioner provided inadequate and incomplete books and records

for audit .  Because of pet i t lonerrs lnadequate record keeplng, the Audit

Divls lonrs use of a markup audit  as a basls for deternLnlng pet i t lonertg

liablllty was proper in accordance wl.th section 1138(a) of the Tax Lat Q3€

of Sakran v. State Tax Comiesl.on, 73 A.D.zd 989; '

lupra.). The estLmates used by the Audlt Divislon based on offlce experience

with slnllar buslnesses hrere reasonabLe and petLtioner falled to demonstrate by

clear and convlncing evidence that the amount of tax asseseed waa erroneous

(U" t t " r  
" t  

SUaa""  
" .  

,  95  A.D.2d  97L) .

D. That rhe pet,itl-on of Dickfs Atl,antic, Inc. ls denl-ed and the Notlce of

Determlnatlon and Demand for Payment of Sales and Uee Taxes Dr.re lssued September 8t

1982 is sustained.

DATED: Albany, New York

Apn 15 ptss
STATE TAX COMMISSION

?RESIDENT
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(See Reverse)
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