
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon 3
o f

Darien Lake Fun Country, Inc. 3

for Redetermination of a Deficiency or Revlsion :
of a Determination or Refund of Sales & Use Tax
under ArtLcLe 28 &, 29 of the Tax Law for the Perlod:
L L / 3 0 / 7 7  -  2 / 2 8 / 8 r .

AFFIDAVIT OF }'AILING

State of New York :
s s . :

County of AJ.bany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comisslon, that he is over 18 years of age, and that on the
lst day of March, 1985, he served the wtthln notice of Declslon by certLfled
naiJ- upon Darlen Lake Fun Country, Inc., the petitloner ln the ltithln
proceeding, by enclosing a true copy thereof ln a securely sealed postPaid
wrapper addressed as foLlows:

Darien Lake Fun Country, Inc.
9993 Al-l-egany Rd.
Corfu, NY L4036

and by depositing same encl-osed ln a postpald properLy addressed wrapper ln a
post office under the exclusive care and eustody of the United States PoetaL
ServLce lrlthln the State of New York.

That deponent further says
herein and that the addreas set
of the pet i t ioner.

Sworn to before me this
lst  day of March, 1985.

ster oat

that the sald addressee ls the petitioner
forth on eald \rrapper ls the last known addreee

t o a
Taxpurauant to Law sectlon L74
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STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Darien Lake Fun Country, Inc.

for Redetermination of a Deficiency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  LL l30 /77  -  2128/81 .

AFFIDAVIT OF MAILING

State of New York :
a e l  . :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmiaston, that he ls over 18 years of age, and that on the
lst day of March, 1985, he served the wtthin notice of DecLsl.on by certifled
mall upon Sanuel- L. Shaplro, the representatlve of the petltloner ln the ltlthln
proceeding, by enclosLng a true copy thereof Ln a securely seaLed postpald
rilrapper addressed as follows:

Samuel L. Shaplro
Kavlnoky & Cook
120 Delaware Ave.
Buffal-o,  NY 14202

and by depositLng same enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Posta1
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the representatl.ve
of the petitloner hereln and that the addreaa set forth on sald wrapper Ls the
last known address of the representative of the petitioner.

sworn to before ne this
lst day of l"tarch, f985.

ter oat
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

March 1, 1985

Darien Lake Fun Country, Inc.
9993 All-egany Rd.
Corfu, NY 14036

Gentlemen:

Please teke notLce of the Decl.slon of the State Tax Comnlssion encloeed
herewlth.

You have now exhausted your right of revlew at the admlnietratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceeding Ln court to revlert an
adverse declslon by the State Tax ComLsslon nay be instl.tuted only under
Article 78 of the Ctvtl PractLce Law and Rulesr and must be co"'menced Ln the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquirles concerning the computatlon of tax due or refund allowed in accordance
wl-th this decision may be addreesed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltlgation Unlt
Butlding #9, State Campus
A1-bany, New York 12227
Phone /l (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: PetLt lonerfs Representat ive
Samuel L. Shaplro
Kavlnoky & Cook
120 Delaware Ave.
Buffalo, NY 14202
Taxlng Bureaurs Representatlve



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon

o f

DARIEN LAKE FUN COIJNTRY, INC.

for Revlslon of a Det,ermlnation or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period November 30,
L977 thtough February 28, 1981.

DECISION

Pet,itioner, Darien Lake Fun Country, Inc. , 9993 Allegany Road' Corfu, New

York 14036, f i led a pet i t ion for revlslon of a determinat ion or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

November 30, 1977 through February 28, 1981 (File No. 45472).

A fornal hearing was held before Danlel J. RanalLl, Hearing Offlcer, at

the off lces of the State Tax Commlsslon, Bui lding 9, State Off lce Campus,

Albany, New York, on May 1, 1984 at 9:15 A,M., with aLl br iefs to be eubnit ted

by June 5, 1984. Petitioner appeared by Kavtnoky & Cook, Esqs. (Sanuel L.

Shapiro, Esq.,  of  counsel-) .  The Audit  Dlvis ion appeared by John P. Dugan' Esq.

(Lawrence A. Neman, Esq. ,  of  counsel) .

ISSUES

I. Whether the purehase of artuaement rides by petittoner for use by lte

customers in petltlonerrs amusement park, rrere purchases for resale as such and

thus not subject to sales and use tax.

II. Whether certal.n amusements provided by petltioner quallfled as sportlng

accivittes in whtch petittonerts customers partlcipated thus excludlng the

admlssl.on charge for such activities from sales and use tax.
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FINDINGS OF FACT

1. 0n July 20r 1983, the Audit  DlvLsion issued a Not ice of Determlnat lon

and Demand for Payment of Sales and Use Taxes Due agalnst petltioner' Darlen

Lake Fun Country, Inc. (fornerly Snyders Darien Corp.), ln the anount of

$259,924.00  p lus  ln te res t  o f  $97,156.55  fo r  a  to ta l  due o f  $357,080.55  fo r  the

period September 1, 1977 through Novenber 30, 1980.1

2. Petitioner operates a theme park and camping facllity on, approxinately

1200 acres of l-and located in Genesee County between Buffalo and Rochester, New

York. Ir L977 t the park featured faclllttes for plcnicking and camping, paddle

boats, a skateboard track and a pett lng zoo. In 1978 pet l t loner began to

expand lts operatlon by adding several small amusement rides. By L979, petLtLoner

had added more rides and a water sllde and had developed a pollcy of seLJ.lng an

all-day ride pass which al-lowed customers unlinited adnisslon to the water

sl ide and most of the other r ides at the park. In 1980r addit lonal r ides were

added. Petitloner both purchased and entered into l-ease agreements for the

various amusement rldes enployed at the park.

3. Pet i t ioner sel l -s two types of t lckets to i ts cuatomersr on€, known a9

an admlssion charge, entltl-es the customer to enter the park and partake of the

non-rlde attractlons such as stage shows, rovlng bands and other such entertalnment.

The second type of tlcket is known as a pay one price tlcket. Thls tlcket

allows customers unllmited admlssion to most of the rldes as wel-l- as the other

attractions at the park. The rldes are the tradltlonal carnlval type rides

At the hearing, petitloner and
pleadings to lnclude the sales
February 28, 1981; however,  the
November 30, 1980 and no other

the Audlt Divlslon moved to amend the
tax quarters through the period ended
notice incLuded onl-y the quarters through

not lces were offered in evidence.
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such as the ferrls wheel, roller coaster, merry-go-round and other such amusement

r ides .

4. Petltloner did not pay sales tax on the amounts pald for the purchaee

or lease of the amusement rides enployed at the park. On audit, the Audlt

Dlvl-slon determlned that sales tax was due on such purchases as salee at

retail. Petitioner maintains that the purchase or Lease of the rldes rtas a

purchase for resale since l t ,  ln effect,  sel ls the r ldes to i ts customers by

allowlng its customers to ride them.

5. Petltioner also ralsed an issue invoLvlng tax charged to customers on

the admisslon price to certal.n rldes and attractions. Not all rides were

lncluded in the pay one prlce ticket. In particular the skateboard track,

paddle boats, miniature golf ,  and, pr lor to 1980, the water sl lde had separate

admission charges. Petitloner did not charge sales tax on the tlcket prlce of

these amusements malntalning that they were facilities for sporting actLvitles

the adnlsslon to which is not subject to tax. The Audit Divlsion determlned

that they were not sport ing act iv i t ies and were, therefore, subJect to tax.

The skateboard track rras a competltion level- track whlch was used by

petitionerrs customers and on which petitloner sometimes held tournaments and

other competitions. The track was also used for roller skatlng. The paddle

boats were used by customers on petltionerrs two smal-l lakee l-ocated ln the

park. The water slide consisted of a serles of slldes of different helghts and

Lncl-lnatlons requirLng various Levels of skill to partlcipate and termlnatl'ng

in a swlnming pool. Petltloner also maintalned a raft ride which was a nultlple

level sl-ide slmilar to the water slide except that particlpants used rubber

inner tubes. Each of these actlvltles lnvol-ved substantlal physicaL exerclse

on the part  of  the part ic ipants.
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6. According to the audit workpapers,

partlclpation activitles were as foLl-ows:

Water Sllde
Rafr Ride
Skateboard Traek
Paddleboats
Gol-f

Total

the total sales from the customer

$ 182,  226.O0
42,452.00
38,244.00
1  1 ,320 .  00

CONCLUSIONS OF LAW

A. That section 1105(a) of the Tax Law imposes a tax on the rrreceipts

from every retail sale of tangible personal- property, except as othentise

provided ln [Art lc le 28 of the Tax Law].r '  A retaLl sale is def ined'  in part ,

ln  sec t ion  1101(b) (4 ) (1 ) (A)  as  a  r '6a1e o f  tang lb le  persona l  p roper ty  to  any

person for any purpose, other than.. . for resale as such or as a physlcal

component part  of  tangLble personal-  property. . . r t .

B. That sect ion 1105(f)  (1) of  the Tax Law lmposes the sal-es tax on

"Any admlssion charge where such admission charge is ln
excess of ten cents to or for the use of any pl-ace of amusement
ln the state, except charges for admission to race tracks' boxlng;
sparring or wrestLlng natches or exhlbltions which charges are
taxed under any other law of thls state' or dramatlc or musical
arts performances, or motion picture theaters, and excePt charges
to a patron for admlssion to '  or uee of,  facl l - l t ies for sPort ing
aetlvlties ln whlch such patron is to be a partlcipant, such ae
bowling alleys and sltl 'nming pools.rl

C. That petitionerts charge to lts customers for ridlng on the amusement

r ides is an admlssion charge under sect lon 1105(f)  (1) rather than a retal l  eal-e

of tangible personal property under sect ion f105(a).  There ls no transfer of

t l t le or possesslon of the r lde; pet l t ioner al lows i ts cuatomers on the r lde

for the duration of the ride only. The customers have no donlnion and control

over the ferris wheel gondolas or the roller coaster cars. Slnce there ie no

sale of the rides to the customers there can be no purchase for resale by
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pet i t ioner.  Pet i t ionerts rel-Lance on Burger King, Inc. v.  State Tax Coml.ssion'

51 N.Y.2d 614, is mlspLaced in that ln Burger King there *t"  .o actual physieal

transfer of tanglbl-e personal- property to the customers as part of the sell-lng

price of the food. There was no such transfer ln the instant case, therefore,

petltlonerrs purchase or l-ease of the amusement rides were purchases at retalL

not purchases for resale and subJect to tax as such.

D. That the recelpts from admlssLon to the skateboard track' the paddJ-e

boats, the mlnl.ature golf courser the rdater sllde and the raft ride were not

subject to tax as adnlsslons under sectLon 1105(f)(1) of  the Tax Law. Each of

the aforesald activltles involves partlclpatlon in a sporting actlvlty involvlng

substantial physlcal exerclse. (U"tt"r 
"t 

Cr""" U""4. ' State

Tax Commisslon, December 10, L976). In each of the anusements the cuatomer

must activel-y participate in the actlvlty unlike a ferris wheel- or roller

coaster ride where the customer is a passlve participant. Moreover, the ltater

sl-lde and raft, ride are essentialJ-y very elaborate sw{mrnlng pools. Therefore

the recelpts from such admlesion charges as enumerated ln Ftnding of Fact fr6rl

are not subJect to tax and the tax thereon is canceLled.

E. That the petltion of Darlen Lake Fun Country' Inc. is granted to the

extent l-ndicated ln Concluslon of Lan rD"; that the Audit Divislon is dLrected

to nodlfy the Notice of Determination and Demand, fot Paynent of Sal-es and Use

Taxes Due lssued July 20r 1983 accordlngJ-y; and that' excePt as so granted, the

pet l t lon ls tn al l  other respects denled,

DATED: Albany, New York

MAR 0 1 1gg5
STATE TN( COMMISSION
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I ' { I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 , 2 2 2 7

March 1, 1985

Darien Lake Fun Country, Inc.
9993 AlLegany Rd.
Corfu, NY 14036

Gentlemen:
,

Please take notice of the Declslon of the State Tax Comission enclosed
herewl-th.

You have now exhausted your rlght of review at the adnlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse decisLon by the State Tax Comieslon nay be instltuted only under
ArtLcle 78 of the CLvll Practlce Law and RuLee, and muet be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the
date of this not lce.

Inqulries concernl.ng the computatlon of tax due or refund al-lowed ln accordance
with thls decislon nay be addressed to:

NYS Dept. Taxatl.on and Finance
Law Bureau - Lttigatlon Unit
Buil-ding /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc3 Pet i t ionerrs Representat lve
Samuel- L. Shapiro
Kavtnoky & Cook
120 Delaware Ave.
Buffalo, NY 14202
Taxing Bureaurs RepresentatLve



STATE OF NEW YORK

STATE TA)( COMMISSION

In the M,atter of the Petltion

o f

DARIEN LAKE FUN COT]NTRY, INC.

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period Novenber 30,
1977 tllrtough February 28, 1981.

DECISION

Petitioner, Darlen Lake Fun Country, Inc., 9993 AlLegany Road, Corfu, New

York 14036, f i led a pet i t lon for revision of a determlnat ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

November 30, L977 through February 28e 1981 (Fll-e No. 45472).

A formal hearlng was held before Danlel J. Ranal-ll, Ilearlng Officer, at

the off ices of the State Tax Cornmlssion, Bui lding 9, State Off lce Campus,

Albany, New York, on May 1, 1984 at 9:15 A.M., with al l  br lefs to be subnit ted

by June 5, L984. Petitioner appeared by Kavinoky & Cook, Esqs. (Samuel L.

Shaplro, Esq.,  of  counsel) .  The Audit  Dlvis lon appeared by John P. Dugan, Esq.

(Lawrence A. Newman, Esq,,  of  counsel) .

ISSUES

I. l{hether the purchase of amusement rldes by petitloner for use by lts

customers ln petltionerrs amusement park, were purchases for resale as such and

thus not subJect to sales and use tax.

II. Whether certaln amusements provided by petitioner qual-ified as sportlng

act iv i t ies in which pet l t ionerts customers part ic ipated thus excludlng the

admission charge for such activl-tl-es from saLes and use tax.
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FINDINGS OF FACT

1. 0n July 20; 1983, the Audlt  DLvision lssued a Not lce of Determinat lon

and Demand for Payment of Sales and Use Taxes Ihre agalnst petitlonerr Darlen

Lake Fun Country, Inc. (fornerl-y Snyders Darlen Corp. ), ln the amount of

$259,924.00  pLus  ln te res t  o f  $97,155.55  fo r  a  to ta l  due o f  $357 '080.55  fo r  the

period Septenber 11 L977 through November 30r 1980.f

2. Petitioner operates a theme park and camplng facility on approxJ.mately

1200 acres of land located in Genesee County between Buffalo and Rochester' New

York. Tn 1977, the park featured faclLitles for picnicklng and camping, paddle

boats, a skateboard track and a pett ing zoo. In 1978 pet i t loner began to

expand its operation by adding several snall- amusement rides. By L979, petltloner

had added more rides and a water sllde and had devel-oped a polLcy of seJ-ling an

all-day rlde pass whlch allowed cuatomers unlimlted admiselon to the water

sLlde and most of the other rldes at the park. In 1980, additlonal ridee were

added. Petltioner both purchased and entered lnto l-ease agreements for the

varlous amusement rldes enployed at the park.

3. PetLtioner sel-l-s tlro types of tickets to lts customers' one, known as

an admissJ.on charge, entitles the customer to enter the park and Partake of the

non-rlde attractLons such as stage shows, rovlng bands and other such entertainment.

The second type of tlcket is knom as a pay one price ticket. Ttris tlcket

all-ows customers unlinited admlsslon to most of the rides as well as the other

attractions at the park. The rldes are the traditional carnlval type rldee

At the heari.ng, petltioner and the Audlt Divlsion moved to amend the
pl-eadings to lnclude the sales tax quarters through the period ended
February 28, 1981; however, the notice tncluded only the quarters through
November 30, 1980 and no other notices were offered ln evidence.
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such as the ferrls wheel, roll-er coaster, merry-go-round and other such amusement

r ides .

4. Petitioner dld not pay sal-es tax on the amounts pald for the purchase

or lease of the amusement rides employed at the park. On audl-t' the Audtt

Dlvislon determined that saLes tax nas due on such purchases as salee at

retail. Petltioner maintalns that the purchase or lease of the rldes ltas a

purchase for resale since l t ,  ln effect,  seL1s the r ldes to l ts customers by

allowing its customers to ri.de them.

5. Petitloner also raised an issue lnvolving tax charged to cuatomera on

the adnlsslon price to certain rLdes and attractlons. Not all rldes ltere

lncluded ln the pay one prlce tlcket. In particular the skateboard traek,

paddl-e boate, miniature golf, and, prior to 1980, the water sl-ide had separate

admtssion charges. Petitloner dld not charge sales tax on the tlcket prlce of

these amusements nalntaining that they were facillties for sportlng actlvltles

the admlssion to whlch is not subJect to tax. The Audit Divlsion determlned

that they were not sport lng act lv i t tes and were, thereforer subject to tax.

The skateboard track rras a competltlon leve1 track whlch was used by

petltionerrs customers and on which petitioner sometlmes hel-d tournaments and

other competltions. The track was aleo used for roller skatlng. The paddle

boats were used by customera on petitlonerrs two snaLl- l-akes located ln the

park. The water sl ide conslsted of a ser ies of s l ides of di f ferent heights and

lncllnations requlrtng varlous levels of skl-ll to partlcipate and terminating

1n a swinmlng pooJ-. Petltloner also maintalned a raft ride which was a muLtiple

level slide slnllar to the \rater sllde except that partlcipants used rubber

lnner tubes. Each of these actLvltLes involved substantial physlcal exerclse

on the part  of  the part ic ipants.
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6. Accordl.ng to the audit workpapers,

part ic lpat lon act iv i t ies rrere aa fol lows:

water Sl ide
Raft Ride
Skateboard Track
Paddleboats
Golf

Total-

the total sales from the customer

$  182 ,  226 .00
42,452.O0
381244.OO
1  1 ,320 .  00

CONCLUSIONS OF LAW

A. That sectlon 1105(a) of the Tax Law lmposes a tax on the rrreceipts

from every retail sale of tanglble personal property, except as otherwlse

provided ln [Art lcLe 28 of the Tax Law].r '  A retal l  sale is def ined, ln part ,

in sect lon 1101(b)(4)( i )(A) as a f 'sal-e of tanglbl-e personal property to any

person for any purpose, other than.. . for resale as such or aa a physlcal

component part  of  tangible personal property. . . rr .

B. That sectton 1105(f)  (1) of  the Tax Law lmposes the sales tax on

I'Any admisslon charge where such admlsslon charge le ln
excess of ten centa to or for the use of any pJ-ace of amusement
ln the state, except charges for admisslon to race tracke' boxing,
sparring or wrestling natches or exhlbltlons whlch charges are
taxed under any other law of thls state' or dramatic or muslcal
arts performances' or motion picture theaters, and except charges
to a patron for admlsslon to,  or use of,  facl l l t ies for sport lng
activities in which such patron ls to be a partlclpant, such as
bowling al-1eys and swlrnming pools.rl

C. That petltlonerfs charge to lts customers for ridlng on the amusement

rides ls an admi.ssion charge under sectlon f105(f) (1) rather than a retall sale

of tangible personal property under sect lon 1105(a).  There ls no transfer of

title or possesslon of the ride; petitloner allows its customera on the rlde

for the duration of the rlde only. The customers have no dominion and control

over the ferri.s wheel gondolas or the roller coaster cars. Slnce there ls no

sale of the rides to the customers there can be no purchase for resale by
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pet i t ioner.  Pet i t ionerrs rel lance on Burger Klng, Inc. v.  State Tax Comiselon,

51 N.Y.2d 6L4, is misplaced tn that ln Burger King there nas an actual phyelcal

transfer of tanglble personal property to the customers as part of the seJ-llng

prlce of the food. There lras no such transfer in the lnstanc caaer therefore,

petitlonerts purchase or Lease of the amueement rides lrere purchasee at retatl

not purchases for resal-e and subJect to tax as such.

D. That the receipts fron admission to the skateboard track, the paddLe

boats, the miniature go1-f course, the water slide and the raft ride were not

subJect to tax as admlssions under sect ion 1f05(f)(1) of  the Tax Law. Each of

the aforesald activitles involves participation in a sportlng actlvlty invol-vlng

substantlal physical- exercise. (lt"tt"t rf Ct""" U""at , State

Tax Commissl-on, Deeember 10, 1976). In each of the aunrsementa the customer

must actlveJ-y particlpate ln the actlvity unllke a ferrls wheel or roller

coaster rlde where the customer is a passive partLclpant. Moreover, the water

sLide and raft ride are essentlal-ly very elaborate swlnnlng pools. Therefore

the receipts from such admissLon charges as enraerated in Flndlng of Fact tt6r'

are not subJect to tax and the tax thereon is cancelled.

E. That the petitlon of Darien Lake Fun Countryr Inc. 1s granted to the

extent indlcated in Conclusion of Lalr "Dtt; that the Audit Dlvlslon le dlrected

to nodi.fy the Notice of DeterminatLon and Demand for Payment of Sales and Use

Taxes Due issued July 20, 1983 accordlngJ-y; and that, excePt as so granted' the

pet i t ion ls ln al l  other respects denled.

DATED: Albany, New York

illAR 01 tggs




