
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

DFK 11 Trlnlty Pl-ace Corp.

for Redetermination of a Deflclency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per iod  6  /  L  /77-2 /  28  /81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and say6 that he ls an employee
of the State Tax Connisslon, that he Ls over 18 years of age, and that on the
15th day of AprLl ,  1985, he served the within notLce of Decisl .on by cert l fLed
maiJ. upon DFK ll Trinity Place Corp., the petltioner in the wlthin proceedinge

, by encloslng a true copy thereof Ln a securely sealed postpaid ltrapper addressed
as fol lows:

DFK 11 Trinity PLace Corp.
I l  Tr inl ty Place
New York, NY 10006

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Senrlce wl-thln the State of New York.

That deponent further says that the said addressee ls the petltioner
hereln and that the address set forth on said nrapper is the last known addrese
of the pet i tLoner.

Sr.rorn to before me
15th day of AprLl ,

this
1 9 8 5 .

to ter oat



STATB OF NEW YORK

STATE TAX COI'{MISSION

In the Dlatter of the Petltlon
o f

DFK 11. Trinlty Place Corp.

for Redetermination of a Deficlency or Revislon
of a Deternl.natlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  6 /L /77-2 /28 /8L

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davtd Parchuck, being duJ-y sworn, deposes and says that he ls an employee
of the State Tax Conmlsslon, that he ls over 18 years of age, and that on the
15th day of Aprl l ,  1985, he served the l r l th in not lce of DeclsLon by cert l fLed
naLl upon James H. Ttrlly, the representative of the petitioner Ln the ltlthln
proceeding, by enclosing a true copy thereof in a securely sealed poetpald
wrapper addressed as follows:

James H. Tully
DeGraff, Foy, Conway, Holt-Harrls & Mealey
90 State Street
Albany, NY L2207

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excLustve care and custody of the Unlted States Postal
ServLce wlthin the State of New York.

Ttrat deponent further says that the said addressee is the representatlve
of the petitLoner herein and that the address set forth on sald ltrapper is the
Last known address of the repreaentat ive of the pet i t loner.

Sworn to before me thls
15 th  day  o f  Apr i l ,  1985.

to
to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  15,  1985

DFK 11 Trlni ty Pl-ace Corp.
L1 Trlni ty Place
New York, NY 10006

Gentlemen:

Please take not ice of the Decision of the State Tax Connisslon encLosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse decision by the State Tax Comission may be lnstltuted only under
Artlcl-e 78 of the CLvil Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Ingulrl-es concernl.ng the computation of tax due or refund aLlowed in accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation UnLt
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly Yours'

STATB TN( CO}IMISSION

cc:  Pet i t loner rs  Representa t ive
James H. Tully
DeGraff, Foy, Conway, Holt-Harris & Mealey
90 State Street
Albanyr W 12207
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlons

of

DFK 11 TRINITY PLACE CORP.

for RevLslon of Determlnations or for
of Sales and Use Taxes under Articl-es
of the Tax Law for the Perlods June 1,
through May 31, 1980 and June 1, 1980
February 28, 1981.

Refunds
28 and

r977
through

t o ,

DECISION

petl-tloner to timelY

29 of the Tax Law.

Pet i t loner,  DFK 11 Trinl ty Place Corp.r  11 TrLnlty Pl-ace, New York'  New

York 10006, flled petltions for revisl.on of determinatlons or for refunds of

sales and use taxes under ArtlcLes 28 and 29 of. the Tax Law for the perlods

June 1, L977 through May 31, 1980 and June 1, 1980 through Februaty 28, 1981

( F i L e  N o .  3 8 3 7 3 ) .

On November 15, L984, petltloner waived lts rlght to a hearlng and reque8ted

that a decisl.on be rendered based on the enttre record contalned Ln the Audlt

Divls ionrs f l le and br iefs to be submitted by Deeenber 4, 1984. After due

conslderation of the record, the State Tax Counrlsslon hereby renders the

followlng decLsion.

ISSUE

Whether reasonable cause existed for the faLlure of

pay the proper amount of taxes due under Articles 28 and

FINDINGS OF FACT

1. On March 19, L982, the Audit  Dlvis lon, as the result  of  a f ie ld audlt '

Lssued a Notice of Deterninatl,on and Demand for Paynent of Sal-es and Use Taxes

Due under Articles 28 and 29 of the Tax Law agalnst the petltioner, DFK 11

Tr in l ty  P lace  Corp . ,  fo r  taxes  due o f  $231567.25 ,  p lus  pena l ty  o f  $51891.81  and



-2 -

interest of  $8, g7g.21, for a total  amount due of $381438.27 fot the period

June 1, L977 through May 31, 1980.

Alsor on March 19, L982, the Audit Dlvlsion lssued a second Notlce of

Determinatlon and Demand for Payment of Sales and Use Taxes Due against the

pet i t ioner  fo r  taxes  due o f  $ t ,798.94 ,  p lus  pena l ty  o f  $1 '487.68  and ln te res t

o f  $1  1262.31 ,  fo r  a  to ta l  amount  due o f  $10,548.93  fo r  the  perLod June 1 ,  1980

through February 28, 1981.

2. The petitloner, by sLgnature of Lts secretary-treasurer' Mlchael

Keane, executed consents extendlng the statute of llnitations for lssulng an

assessment for sales and use taxes for the perlod June 1, L977 through February 28,

1981 to June 20, L982.

3. On June 15, 1982, the petitioner tinely flled petitlons for a hearl.ng

on the aforementioned notices and on December 6, 1983 subnltted a perfected

petLtion. The petltioner contends, in regard to the additLonal taxable food

sales, that it sol-d cold, unprepared food ln bulk to local resldente; that

people knew about lt and would stop in for a pound of roast beefr ham' etc.

Addltlonally, the petitloner claims that lt acted ln good faith and ln accordance

with prevlous instructions; therefore, penalty shouLd not be inposed.

4. The petitl.oner ls a "Blarney Stonett bar/restaurant l-ocated ln the

finaneial district ln Manhattan. Blarney Stone bars are known for their

relatively 1ow markups on food and llquor and for caterLng to a worklng class

clientele. As the audltor observed, the petitioner ttserves hls customerB very

thick sandwiches and meat platters.rr

5. On audLt, the auditor determined that the petltl-oner had grose sales'

as wel l  as taxable sales, for the period at Lssue of $2,2L7,3O6.00 as compared
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to reported taxable sales of $1r8271878.00. Addtt lonaL ta:cable saLes were

there fore  de termlned to  be  $389,428.00  w l th  a  tax  due thereon o f  $31 '154.40 .

6. As the reeult of evldence presented by the petltloner at a pre-hearing

conferencer the Audlt Division made a substantlal reductlon in petltlonerrs

llquor and beer sales which reduced petltlonerts overaLl- additlonal taxable

sa l -es  to  $258,665.00  w l th  a  tax  due thereon o f  $20,69 I .52 .  Of  the  $258,665.00

addlt lonal taxable sales, $225,140.00 represent addit ional food sa1es. The

Audlt Divlslon also deternined additlonal tax due on purchases of furnlture and

f ixtures of $211.79 and addl- t lonal tax due on employee dr lnks of $702.00 for a

total  amount now due of $21r605.31. Pet i t ioner concedes that the revlsed

amount is due. Petitloner ls now protesting the lmposition of penalty and

lnterest tn excess of the mlntmum statutory rate.

7. For the period June 1, L977 through May 31, 1980, the petLt loner dld

not include on sales t€Ix returns 25 percent of food sales that the petltloner

claimed to be non-taxable sales. When questloned by the audltor, the petltionerfe

accountant stated that the 25 percent reductlon represented take-out eales of

bulk neat. After the audlt had been initiated and the accountant questioned

about the reductlon, the petitj.oner dlscontlnued the reductlon. Therefore' for

the final three quarters of the audit perlod (June 1, 1980 through February 28,

1981),  al l  of  pet i t lonerre food sales were reported as taxabl-e.

8. The audltor,  on several  vLsl ts to pet l t lonerts premises, sal t  no

evidence that the petltioner made take-out sales of bulk meat (e.9. there was

no scale present for weighlng food for bulk sales).
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CONCLUSIONS OF LAII

A. That Tax Law section 1145(a) (1) (1) inposes penalty and interest for

fallure to flle a return or to pay tax withln the tlme linitatlons prescribed

by Articles 28 and. 29 equal- to:

t t . . . f lve percent of the amount of tax due Lf such falLure ls for not
more than one month, with an addltional one percent for each addl-
tional month or fracti.on thereof during which such fallure contlnuee'
not exceeding twenty-five percent Ln the aggregate; pl-us interest at
the rate of one percent, of such tax or one-twelfth of the annual rate
of Lntereat set by the tax coumlsslon pursuant to sectlon el-even
hundred forty-two, whlchever is greater, for each month of delay
after such return rraa required to be flled or such tax became due."

Where thls Connn{esl-on determlnes that such fallure or delay ts due to reasonable

cause and not due to wll-l-ful- negJ.ect, i-t 18 authorlzed to cancel the penalty

and that portion of interest in exceas of the interest computed at the rate

es tab l l shed pursuant  to  sec t ion  LL42.  Sec t lon  1145(a) (1 ) ( f l ) .

B. That petitl-oner, DFK 11 Trinity Place Corp., has fal,led to demonstrate

a cause for dellnquency whlch would appear to a person of ordlnary prudence and

lntelligence as a reaaonabl-e cause for delay 1n paying sales and use taxes and

which clearly indlcatee an absence of gross negligence or wlllful lntent to

dlsobey the tax statutes, so as to warrant the cancellation of penalty and

lnterest ln excess of the mlnimum statutory rate. 20 NYCRR 536.1(b)(6).

C. That the pet i t lons of DFK 11 Trini ty Place Corp. are denled.

DATED: Albany, New York STATE TAX COMMISSION

APR 1 5 1985
PRESIDENT
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