
STATE OF NEW YORK

STATE TAX COMMISSION

In the }latter of the Petitlon
o f

Phi l lp Costa,
Off lcer of Cornwal l  011 Co.,  Inc.

for Revislon of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Period March 1, 1976 through
February  28 ,  1982.

AFFIDAVIT OF MAILING
In the l,Iatter of the Petltion

o f
George F .  Kent ,  J r . ,

Of f i cer  o f  Cornwal l  O11 Co. ,  Inc .

for Revlslon of a Deteroination or for Refund of
Sales and Use Taxes under Artl"cles 28 and 29 of
the Tax Law for the Period l"larch l, 1976 through
February 28, L982.

State of New York :
s s .  i

County of ALbany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of ager and that on the
2l.st  day of August,  1985, he served the ni thln not ice of Declsl"on by cert l f led
mai l  upon Phi l ip Costa, Off icer of Cornwal l  Ot l  Co.,  Inc.,  the pet l t ioner tn
the wlthin proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Pht l lp Costa
Of f i cer  o f  Cornwal l  011 Co. ,  Inc .
47 South Corners Rd.
New Paltz,  NY

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post off lce under the excLusive care and custody of the UnLted States Postal
Service withtn the State of New York.
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Affidavlt of Mailing

That deponent further says
hereln and that, the address set,
of  the pet l t ioner.

Sworn to before ne thls
21s t  day  o f  August ,  1985.

to stei  oaths
PUrsuant to Tax Law sectlon I74

addressee is the pet i t loner
wrapper is the last known addrese

that the said
forth on said



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon :
o f

Phi l lp Costa, 3
Off l .cer of Cornwal l  011 Co.,  Inc.

:
for Revislon of a Determlnat,ion or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of :
the Tax Law for the Perlod March 1, 1976 through
February 28, 1982. :

AFFIDAVIT OF MAILING
In the Matter of the Pet i t lon :

o f
George F .  Kent ,  J r . ,  :

Off lcer of Cornwal l  Oi l  Co.,  Inc.
:

for Revlslon of a Determlnatlon or for Refund of
SaLes and Use Taxes under Artlcles 28 and 29 of :
the Tax Law for the Perlod March l, 1976 through
February 28, L982. :

State of New York : ,
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and saye that he 1s an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the withln not ice of Decislon by cert l f led
mai l  upon Jarnes H. Tul ly,  Jr. ,  the representat ive of the pet i t loner ln the
wlthln proceeding, by encloslng a true copy thereof l-n a securely seal-ed
postpaid wrapper addressed as folLows:

James I I .  Tul ly,  Jr.
DeGraff , Foy, Conway, Hol-t-Harris & ltealey
90 Sta te  S t ree t
Albanyr NY 122071780

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post office under the excluslve care and custody of the United States Poetal
Servlce wlthin the State of New York.
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Affldavlt of Malling

That deponent further says that the said addressee ls the representatl.ve
of the pett-tl-oner herein and that the address set forth on said rtrapper is the
last knotrn address of the represent,ative of the petitl-oner.

Sworn to before ne this
21s t  day  o f  August ,  1985.

pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August 21, 1985

Philip Costa
Of f i cer  o f  Cornwal l  011 Co. ,  Inc .
47 South Corners Rd.
New Paltz,  NY

Dear 1"1r. Costa:

Please take not lce of the Decision of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnlstrative leveL.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to reviel t  an
adverse decision by the State Tax Commisslon may be instituted only under
Artlcl-e 78 of the Clvll Practice Law and Rules, and oust be comenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 months fron the
date of this not lce.

InqulrLes concerning the computatlon of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigation Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t ioner t  s Representat ive
James I I .  Tul ly,  Jr.
DeGraff, Foy, Conwayr Holt-Harrls & Mealey
90 State Street
AJ.bany, NY 12207L780
Taxlng Bureaurs Representatlve

c c :



STATE OF NEW YORK

STATE TAX COM}IISSION

In the Matter of the Pet l t ion
o f

Phl l - lp Costa,
Off ieer of Cornwal l  Ot l  Co.,  Inc.

for Revislon of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law f or the Period l' larch 1, 1976 through
February 28, f982.

In the Matter of the Petl"tl0n
o f

George F .  Kent ,  Jx . ,
Of f i cer  o f  Cornwal l  O i1  Co. ,  Inc .

for Revision of a Determinatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perl-od ltarch I, 1976 through
February 28, 1982.

AFFIDAVIT OF I'{AILING

State of New York

County of Albany
ss .  :

Davld Parchuck, belng duly sworn, deposes and saye that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
2Ist day of August,  1985, he served the wlthin not ice of Declsion by cert l f led
mai l  upon George F. Kent,  Jr. ,  Off l .cer of Cornwalt-  Oi l -  Co.,  Inc.r  the
petitioner ln the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

George F .  Kent ,  J r .
Off lcer of Cormral-L 0i1 Co.,  Inc.
11 Weather Oak Htll
Newburgh, NY 12550

and by depositlng same encLosed ln a postpaid properly addressed wrapper ln a
post office under the excl-usive eare and custody of the United States Postal
Service wlthin the State of New York.
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Afftdavlt of Maillng

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
21s t  day  o f  August ,  1985.

that the
forth on

said addressee
said wrapper is

is the pet i t loner
the Last known address

nlster oaths
Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21,  1985

George F. Kent,  Jr.
Off icer of Cornwal- l  0i1 Co.,  Inc.
11 I'Ieather Oak HlLl
Newburgh, NY 12550

Dear Mr. Kent:

Please take notlce of the Decision of the State Tax Conrmission enclosed
herewlth.

You have now exhausted your right of revl.ew at the administrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelr an
adverse deeislon by the State Tax Conmiselon may be l-nstituted only uader
Article 78 of the ClvlL Practice Law and RuLes, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wl.thin 4 months from the
date  o f  th is  no t ice .

Inqulries concerning the computatlon of tax due or refund allowed l"n accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Building {f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc3 Taxing Bureaufs Representat ive



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet i t lon

o f

PHILIP COSTA,
OFFICER 0F CORNI4IALL OIL CO., INC.

for Revlsion of a Determination or for Refund
of Sal-es and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod March 1, L976
through February 28, 1982,

DECISION

In the Matter of the Pet l t ion

o f

GEORGE F. KENT, JR.,
oFFrcER OF CORNIdALL OIL CO., INC.

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period March L, 1976
through February 28, 1982.

Pet i t loners, Phl l lp Costa, 47 South Corners Road, New Paltz '  New York

L256L, and George F. Kent,  Jr. ,  11 Weather Oak 11111, Newburgh'  New York I255O,

f l led pet i t ions for revislon of determinat lons or for refunds of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the perlod March 1, L976

through February 28, L982 (Fi le Nos. 39662 and 39563).

A consol idated hearing was held before Danlel  J.  Ranal l - i ,  Hearl .ng Off lcer '

at  the off ices of the State Tax Conmlsslon, Bui lding l t9,  State Off lce Campus,

Albany, New York, on March 18, 1985 at 1:15 P.M., with al l -  br lefs to be subnit ted

by June 19, 1985. Pet l t ioner Pht l ip Costa appeared by Janes I l .  Tul ly '  Jr.r

Esq. Pet i t ioner George F. Kent,  Jr.  appeared Pro se. The Audlt  Divis ion

appeared by John P. Dugan, Esq. (Lawrence A. Newnan, Esq.,  of  counsel) .
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ISSUE

pet i t ioners were persons required to col lect

in ten t  o f  sec t lons  1131(1)  and 1133(a)  o f  the

FINDINGS OF FACT

sales tax wlthin the

Tax Law.

1. On July 20, L982, the Audlt Divlsion issued a Notice of Determl.natlon

and Demand for Paynent of Sales and Use Taxes Due agal.nst petltioner PhiJ-lp

Costa ,  o f f i cer  o f  Cornwal l  O i t  Co. ,  Inc . , ln  the  amount  o f  $511802.87 '  p lus

penaLty  o f  $13,678.97  and Ln teres t  o f .  $26,976.26 ,  fo r  a  to ta l  due o f  $92 '458. IO

for the period March l, 1976 through February 28, L982. On the sane date, the

Audit  Dlvls ion issued an ident ical  not ice of determinat lon agalnst pet l t loner

George F .  Kent ,  J r . ,  o f f l cer  o f  Cornwal l  011 Co. ,  Inc .  Pr lo r  to  the  hear lng ,  a

Tax Compliance Bureau agent performed an analysis of payoents received from

Cornwal l  011 Co.,  Inc. and recomputed the balance due from pet i t loners to be

$50,924.15, Lncluding penalty and lntetest as of February 11'  1985.

2, Pet i t ioner George F. Kent,  Jr.  purchased the stock of Cornwal l  OlL

Co.,  Inc. (r 'Cornwal l t ' )  and became i ts presldent in L969. At some unsPecif ied

later dater Kenneth R. Schl-lphack became a 50 percent o\dner of Cornwall and'

together with Mr. Kent,  bought the stock of B & C FueL Oi l  Conpany, Inc'

( t tB & Crr)  and Buetef ish Oi l  Conpany, Inc. (r 'Buetef ish").  In December, 1978,

Mr. Kent and Mr. Schllphack entered into an agreement whereby Mr. Schl-lphack

agreed to endorse and delLver all of hls stock in Cornwall and Bueteflsh to

Mr. Kent and to resign as an officer and dlrector of Cornwall and Buetefish.

Mr. Kent agreed to endorse and dellver all of hls stock in B & C to Mr. Schllphack

and to resign as an officer and dlrector of B & C. As part of the same agreement'

petitioner Phillp Costa agreed to guarantee several notes and other obJ-l.gatlons
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of Cornwal l  and Buetef ish. Mr. Costa was not ident i f led as an offLcer or

enployee of either Cornwall or Buetefish ln the agreement.

3. By resolut ion of the Board of Directors of Cornwal l ,  dated January 3'

1979, Mr. Costa, along wlth Mr. Kentr was authorlzed to sign al l  corporate checks

of Cornwall. Only one signature was requlred on such checks. The resolution

ident l f ied Mr. Kent as President and Treasurer and Mr. Costa as Vice-President

and Secretary of Cornwal l .  Both pet i t ioners signed the resolut l .on as the

off icers so designated.

4. Mr. Kent and Mr. Costa had been fr lends pr lor to Mr. Costafs lnvolvement

with Cornwall and Bueteflsh. Mr. Costa was aware that Cornwall was experlencing

financial dlfflculties but he thought that he and Mr. Kent could get the

business back into reasonable flnancial condition. At the time he became

actlve J.n the business, Mr. Costa lras not specificall-y aware that Corn!ilall ltag

having problens paying its taxes; he was only aware that numerous creditors

were seeklng paynent.  !1r.  Costa paid approximately $20'000.00 to $25,000.00 of

hls personal funds into the corporatlon to keep the credl.cors temPorarily

sat isf ied. Upon joinlng Cornwal l ,  Mr. Costa hired an accountant to PrePare tax

returns and start  paying creditors.  In March, L979, Mr. Costa sent a check in

the amount of $2 1526.25 to the Audit DlvLsion in palment of Cornwallts October'

1978 sales tax. Cornwall, however, contlnued to file its sales tax returns

late or without fuLl  paynent unt i l  February, L982.

5. Cornwall was never able to recover fron its financial problems and, in

February, T982, Herl tage Ol l  Company (rrHeri tage") foreclosed on a mortgage i t

held on al l  of  CornwaLlfs property and other assets. The Audit  Dlvls lon agreed

to remove a sales tax l ien t t  held on Cornwal l  upon payment of $101000.00 by



Heritage, which paynent was nade by check dated February 5, 1982. Both petl-

t ioners have slnce f i led petLt ions ln bankruptcy.

6. Petltl-oner Philip Costa maintains that he did not become eonrpletel,y

involved in Cornwal-l untll March, 1979 and that he dld not receive possesslon

of the corporatlonrs checkbook until that tine, although his testlmony lndlcated

that he was working full time for Cornwall from January, L979 and thereafter.

Petitloners also argue that penalties and interest above the statutory minimum

should be walved.

CONCLUSIONS OF LAW

A. That sect ion 1133(a) of the Tax Law provides, in part '  that every

person required to col lect the taxes tmposed under the Sales Tax Law is also

personally 1-lable for the tax lmposed, collect,ed or required to be collected

under such law. Sect ion 1131(1) of the Tax Law def lnes t 'persons required to

collect tax" as used in sect,l.on 1133(a) to Lnclude any officer or employee of a

corporat ion, or a dissolved corporat lon, who as such off icer or employee Ls

under a duty to act for the corporation in cornplying wlth any requirement of

the Sales Tax Law.

B. That 20 NYCRR 526.I1(b)(2) descr ibes an off icer or employee under a

duty to act as a person who ls authorized to sign e corporat lonrs tax returns

or who is responsible for maintalning the corporate booker or who is responsible

for the corporat ionts management.  Other t ' [ l ]ndlcia of this duty. . . lnclude

factors.. .such as the off icerts day-to-day responsibi l i t les and lnvolvement

wlth the financlal affairs and management of the corporatlont' and I'the officetts

dut les and funct ions.. . ' r  (Vogel v.  New York St,ate Department of Taxat lon and

Finance, 98 t ' l lse.2d 222, 225).
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C. Thatr with respect to pet l t ioner George F. Kent,  Jr. ,  l t  was undl.sputed

that, as president of Cornwall-, he was a person required to colleet sales tax

for the ent lre period in issue. Pet i t loner Phi l lp Costa, al though agreeing to

act as guaranror of certalo lotnot"te obl igat lons in December, Lg78' did not

actually become actlve in the busl.ness untlL January 3, L979 ard thereafter.

At that tlme, he became enployed fuL1 tine as vlce president and secretary' he

hlred an accountanE to assist wlth paynent of creditors, became a signatory on

corporate checks and became actively lnvolved ln the flnancial affalrs of the

corporat ion. He was, therefore, a person requl.red to col lect sales tax within

the meaning and intent of  sect ions 1131(1) and 1133(a) of the Tax Law. Mr. Costa

was, however, responslbl-e only for the period beginning January 3, L979 and

ending February 28, 1982.

D. That, inasnuch as petitioners failed to show that any reasonable cause

exlsted for the fallure to file returns or pay over taxes owed by Cornwall-'

penalt ies and interest wi l - l  be sustained.

E. That the pet l t ion of Phi l - ip Costa is granted to the extent lndicated

ln Flnding of Fact "1" and Concl-usion of Law "C"; that the Audit Divislon ls

dLrected to nodify the Notlce of Determinatlon and Demand for Payment of Sales

and Use Taxes Due issued July 20, 1982 accordlngly; and that' excePt as so

granted, the pet l t lon is in al l  other respects denied.

F. That the pet i t lon of George F. Kent,  Jr.  is granted to the extent

indicated Ln Findlng of Fact "1";  that the Audit  Divis ion ls directed to nodlfy

the Notlce of Determinatlon and Demand for Paynent of Sales and Use Taxes Due
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and that, except as so granted' the pet i t ionlpsued July 20,

is in all- other

DATED: Albany,

1982 accordlngl-y;

respects denied.

New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT
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