
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition :
o f

CHARLES AND JOSEPH COSTA
DIB/A INTERNATIONAL HOUSE OT' PANCAKES '/14639 :

for Revlslon of a Determination or for Refund of :
Sal-es and Use Taxes under Articles 28 and 29 of
the Tax Law for the Period June 1, 1976 through :
M a y  3 l ,  L 9 7 8 .

In the Matter of the Pet i t lon :

INTERNATIONA], HOUSE OF PANCAKES 3

for Redeternlnation of a Deficiency or for Refund :
of Unlncorporated Business Tax under Artlcle 23
of the Tax Law for the Year 1976. :

In the Matter of the PetLt ion
:

o f

JOSEPH COSTA
:

for Redeterninatlon of a Deficiency or for Refund
of New York State Personal Income Tax under :
Article 22 of the Tax Law and New York Clty
Nonresident Earnings Tax under Chapter 46, Tltle :
U of the Adnlnlstrative Code of the Ctty of New
York for the Year 1976. :

In the Matter of the Pet l t lon
:

o f

CHARLES AND ARLENE COSTA
:

for Redetermination of a Deflclency or for Refund
of New York State Personal Income Tax under :
Article 22 of the Tax Law and New York Clty
Nonresident Earnings Tax under Chapter 46' Title :
U of the Adninlstratlve Code of the Citv of New
York for the Year L976. :

o f

t

AFFIDAVTT OF I'{AILING



State of New York

County of Albany
8 S .  :

Davld Parchuck, being duLy sworn, deposes and says that he ls an employee
of the State Tax CoumLssion, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the within not ice of decislon by cert l f led
mail upon Joseph Costa, the petittoner in the wlthln proceeding' bY encloslng
a true copy thereof ln a securely sealed postpald wrapper addressed as follows:

Joseph Costa
508 Tether Lane
Paramus, NJ 07652

and by depositlng same enclosed ln a postpald properJ.y addressed wrapper in a
post offl.ce under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the petlttoner
herein and that the addreas aet forth on said nrapper ls the last knowlt address
of the pet i t loner.

Sworn to before me this
28 th  day  o f  June,  1985.

ter
purauant to Tax Law sect ion I

s
74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon
o f

CHARLES AND JOSEPH COSTA
DlB/A INTERNATIONAL HOUSE OF PANCAKES #4639

for Revlslon of a Deterurinatlon or for Refund of
Sales and Use Taxes under Articl-es 28 and 29 of.
the Tax Law for the Period June 1, 1976 through
M a y  3 1 ,  L 9 7 8 .

In the Matter of the Pet i tLon

o f

INTERNATIONAL HOUSE OF PANCAKES

for RedetermLnation of a Deflciency or for Refund
of Unlncorporated Euslness Tax under ArticLe 23
of the Tax Law for the Year 1976.

In the Matter of the Pet i t lon

o f

JOSEPH COSTA

for Redeternlnation of a Deflciency or for Refund
of New York State Personal Income Ta:< under
ArtLcle 22 of the Tax Law and New York City
Nonresident Earnlngs Tax under Chapter 46, Tttle
U of the Admlnlstratlve Code of the City of New
York for the Year L976.

In the Matter of the Pet l t ion

o f

CHARLES AND ARLENE COSTA

for Redeterminati.on of a Deficlency or for Refund
of New York State Personal Income Tax under
Articl-e 22 of the Tax Law and New York Clty
Nonresident Earnings Tax under Chapter 46, Title
U of the Admlnlstratlve Code of the City of New
York for the Year L976.

AFFIDAVIT OF MAILING
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State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the withln not lce of declslon by cert i f led
mai l  upon GeraLd M. Cotterr the representat lve of the pet l t ioner in the within
proceeding, by encl-oslng a true copy thereof ln a securely sealed postpaLd
wrapper addressed as follows:

Gerald M. Cotter
560 Northern Blvd.,  Sulte 201-B
Great Neck, NY 22032

and by deposltlng same encl-osed ln a postpald properly addressed wrapper ln a
post offlce under the exclusLve care 4nd custody of the Unl.ted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee Ls the representatLve
of the petltloner herein and that the address set forth on said rrapper ls the
last known address of the representatlve of the petltioner.

Sworn to before me thLs
28th  day  o f  June,  1985.

Authorized to
pursuant to Tax

AFFIDAVIT OF MAILING

nil
Law

ter oat
sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 28, 1985

Joseph Costa
508 Tether Lane
Paramus, NJ 07652

Dear  Mr .  Cos ta :

Please take notice of the declslon of the State Tax Connnisslon encLosed
herewith.

You have now exhausted your rlght of review at the adninlstrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding ln court  to
review an adverse decision by the State Tax Comissl.on nay be Lnstltuted only
under Article 78 of the Civtl Practice Law and Rules, and muat be commenced ln
the Supreme Court of the State of New York, Albany County, nithin 4 months from
the date of this not ice.

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finanee
Law Bureau - Lltigation Unlt
Bulldtng if 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t loner I  s Representattve
GeraLd M. Cotter
560 Northern Blvd. Suite 201-8
Great  Neck ,  NY 11021
Taxing Bureauts Representat ive

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
of

CIIARTES AND JOSEPH COSTA
D/B/A INTERNATIONAL HOUSE OF PANCAKES /i4639

for Revlsion of a Determlnatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Period June l, 1976 through 3
M a y  3 1 ,  1 9 7 8 .

In the Matter of the Pet l t ion

of

INTERNATIONAL HOUSE OF PANCAKES

for Redetermination of a Deficiency or for Refund
of Unincorporated Buslness Tax under Artlcle 23
of the Tax Law for the Year 1976.

In the Matter of the Pet i t lon

o f

JOSEPH COSTA

for Redetermlnation of a Deflclency or for Refund
of New York State Personal Income Tax under
Artlcle 22 of. the Tax Law and New York City
Nonresident Earnlngs Tax under Chapter 46, Tltle
U of the Administratlve Code of the City of New
York for the Year L976.

In the Matter of the Petltl-on

o f

CITARLES AND ARLENE COSTA

for Redetermlnatlon of a DeficLency or for Refund
of New York State Personal Incone Tax under
Article 22 of the Tax Law and New York Clty
Nonresident Earnings Tax under Chapter 46, Tltl-e
U of the Adnlnistratl.ve Code of the Clty of New
York for the Year L976,

AFFIDAVIT OF MAILING



State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck, belng duJ-y sworn, deposes and says that he ls an employee
of the State Tax Conmlssion, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the withln not lce of decislon by cert l f led
mall upon Charl-es & Joseph Costa,d/b/a International House of Pancakee {14639
the petitloner in the wlthln proceedlng, bI enclosing a true copy thereof Ln a
secureJ-y sealed postpald wrapper addressed as follows:

Charles & Joseph Costa
d/b/a International llouse of Pancakes {f4639
155-17 Northern Blvd.
Flushlng, NY 11354

and by depositlng same enclosed
post office under the exclusive
Servlce wlthin the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
28th day of June, 1985.

pursuant to Tax Law section L74

ln a postpaid properly addressed wrapper ln a
care and custody of the United States PostaL
York.

that the said addressee ls the Petitioner
forth on sald ltrapper is the last known address

Authorlzed to ter oaths



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion :
o f

CHARLES AND JOSEPH COSTA
DlBlA INTERNATIONAL HOUSE OF PANCAKES /14639 Z

for Revlslon of a Determlnation or for Refund of :
Sales and Use Taxes under Artlcles 28 and 29 ot
the Tax Law for the Perlod June l, 1976 through :
M a y  3 1 ,  1 9 7 8 .

In the Matter of the Pet i t ion :

INTERNATIONAI HOUSE OF PAI{CAKES :

for Redetermlnation of a Deficiency or for Refund :
of Unlncorporated Business Tax under Article 23
of the Tax Law for the Yeat L976. :

In the Matter of the Petltlon
3

o f

JOSEPH COSTA
:

for RedetermLnation of a DeflcLency or for Refund
of New York State Personal Income Tax under 3
Article 22 of the Tax Law and New York City
NonresLdent Earnings Tax under Chapter 46, Tltle :
U of the Administratlve Code of the Ctty of New
York for the Year 1976. :

In the Matter of the Pet i t lon
:

o f

CIIARLES AND ARLENE COSTA
:

for Redeterminati.on of a Deflciency or for Refund
of New York State Personal Incone Tax under :
Artici-e 22 of the Tax Law and New York Clty
Nonresldent Earnings Tax under Chapter 46, Title :
U of the Adninistratlve Code of the Clty of New
York for the Year L976. :

o f

AFFIDAVIT OF MAILING



PAGE 2 AFFIDAVIT OF UAILING

State of New York :
9 S .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Corrmlssion, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the wlthLn not ice of decLslon by certLf ied
nail upon Gerald M. Cutter, the representatlve of the petitloner Ln the withln
proceedlng, by enclosl.ng a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Gerald M. Cutter
560 Northern Bl-vd.,  Sulte 201-8
Great Neck, NY 11021

and by deposlting same enclosed in a postpald properly addressed wrqpper ln a
post offlce under the excluslve care and custody of the Unlted States Poetal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner hereln and that the address set forth on said wrapper ls the
last known address of the representatLve of the pet i t ioner.

Sworn to before me thls
28th day of June, 1985.

pursuant to Tax Law sectloa L74



S T A T E  O F  N E I ^ T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R . K  1 2 2 2 7

June 28, 1985

Charles & Joseph Costa
dlbla Internat lonal l louse of Pancakes i14639
f55-17 Northern Blvd.
Flushing, NY 11354

Gentlemen:

Please take not ice of the declslon of the State Tax Comissl .on enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstrative Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding Ln court to revlert an
adverse decision by the State Tax Conrmisslon may be instltuted onl-y under
Artlcle 78 of the Civil Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months from the
date  o f  th ls  no t lce .

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigation Unit
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet l t ionerrs Representat ive
Gerald M. Cutter
560 Nor thern  B lvd . ,  Su i te  201-8
Great  Neck ,  NY 11021
Taxing Bureaurs Representat ive



STATE OF NEIrr YORK

STATE T$( COMMISSION

In the Matter of the Pet l t lon :
o f

CHARLES AI{D JOSEPH COSTA
DlBlA INTERNATIONAL HOUSE OF PANCAKES #4639 Z

for Revlsion of a Deternlnation or for Refund of :
Sales and Use Taxes under Articles 28 and 29 ot
the Tax Law for the Period June 1, 1976 through 3
M a y  3 1 ,  L 9 7 8 .

In the Matter of the Petltion :

INTERNATIONAL HOUSE OF PANCAKES :

for RedetermLnation of a Deficiency or for Refund :
of Unlncorporated Buslness Tax under Articl-e 23
of the Tax Law for the \ear L976. :

In the Matter of the Pet l t ion

o f
:

JOSEPH COSTA
:

for Redetermlnatl,on of a DefLclency or for Refund
of New York State Personal Income Tax under :
Article 22 of the Tax Law and New York Clty
Nonresident Earnings Tax under Chapter 46, Tltle :
U of the Adninistrative Code of the Clty of New
York for the Year L976. :

In the Matter of the Petltlon

o f
:

CHARLES AND ARLENE COSTA
:

for Redetermlnatlon of a Deficiency or for Refund
of New York State Personal Income Tax under :
Artlcle 22 of the Tax Law and New York Clty
Nonresldent Earnings Tax under Chapter 46, Title :
U of the Adnlnlstratlve Code of the City of New
York for the Year L976. :

o f

AFFIDAVIT OF MAILING



State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duLy sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the within notice of declsion by certlfled
nal.l upon Internatlonal- I{ouse of Pancakes, the petltLoner in the wlthln
proceedfng, b] 'enclosl-ng a true copy thereof in a secureLy sealed poetpald
rorapper addressed as follows:

International House of Pancakes
L55-L7 Northern Blvd.
Flushing, NY LL354

and by depositing same encl-oeed ln a postpaid properl-y addressed wrapper ln a
post offLce under the excluslve care and custody of the United States Postal-
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the petitloner
herein and that the address set forth on sald lrrappet ls the last known address
of  the  pe t i t ioner .

Sworn to before me thls
28th d.ay of June, 1985.

ter oat s
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tlon
o f

CHARLES AND JOSEPH COSTA
DlBlA INTERNATIONAL HOUSE OF PANCAKES 114639

for Revlsion of a Deterntnation or for Refund of
Sal-es and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlod June 1, 1976 through 3
M a y  3 1 ,  L 9 7 8 .

In the Matter of the Pet i t lon

o f

INTERNATIONAL HOUSE OF PANCAKES

for Redeternination of a Deflciency or for Refund
of Unincorporated Buslness Tax under Artlcl-e 23
of the Tax Law for the Yeat L976.

In the Matter of the Pet i t lon

o f

JOSEPH COSTA

for Redetermlnatlon of a DefLciency or for Refund
of New York State Personal Income Tax under
ArticLe 22 of the Tax Law and New York Clty
Nonresident Earnings Tax under Chapter 46, Title
U of the AdnlnlstratLve Code of the City of New
York for the Year L976.

In the Matter of the Pet l t lon

o f

CHARLES AI{D ARLENE COSTA

for Redetermlnation of a Deficiency or for Refund
of New York State Personal Income Tax under
ArtLcle 22 of the Tax Law and New York Clty
Nonresident Earnlngs Tax under Chapter 46' Title
U of the Adnlnistrative Code of the Clty of New
York for the Year L976.

AFFIDAVIT OF MAILING



Page 2 AFFIDAVIT OF MAILING

State of New York :
.  s s . :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an empl-oyee
of the State Tax Commlsslon, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the withln not lce of decislon by certLf led
nail- upon Geral-d M. Cotterr the representative of the petltioner ln the wlthin
proceeding, bI encloslng a true copy thereof Ln a securely sealed postpald
wrapper addressed as follows:

Gerald M. Cotter
560 Northern B1vd.,  Suite 201-8
Great Neck, NY 22032

and by depositl.ng same encl-osed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the rePresentatLve
of the petitioner heretn and that the address set forth on said wrapper ls the
l-ast known address of the representative of the petitloner.

Sworn to before me thls
28th day of June, 1985.

Authorized to
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 28, 1985

Internatlonal llouse of Pancakes
155-17 Northern Blvd.
Flushing, NY 11354

Gentl-emen:

Pl-ease take notice of the declslon of the State Tax Coumission enclosed
herewlth.

You have now exhausted your right of review at the adninlstrative level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceeding ln court  to
review an adverse decision by the State Tax Commission rnay be lnstituted only
under Articl-e 78 of the Clvll Practice Law and Rulee, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthln from the
date  o f  th is  no t ice .

Inquirles concerning the computatlon of tax due or refund allowed Ln accordance
wlth thls decision may be addressed to:

NYS Dept. Taxatl.on and Flnance
Law Bureau - Li t igat lon Unit
Building ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Gerald M. Cotter
560 Northern Blvd.,  Suite 20L-B
Great Neck, N\I 22032
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE T&( COMMISSION

In the Matter of the Pet i t lon
of

CHARLES AND JOSEPH COSTA
DlBlA TNTERNATTONAI HOUSE OF PANCAKES 114639

for Revislon of a Determinatl.on or for Refund of
Sales and Use Taxes under ArtLcles 28 and 29 of
the Tax Law for the Perlod June 1, 1976 through :
M a y  3 1 ,  1 9 7 8 .

In the Matter of the Pet i t ion

o f

INTERNATIONAL HOUSE OF PANCAKES

for Redetermlnatlon of a Deflciency or for Refund
of Unincorporated Bustness Tax under Artlcl-e 23
of the Tax Law for the Year L976.

In the Matter of the Pet i t ion

JOSEPH COSTA

for Redetermination of a Deflclency ot for Refund
of New York State Personal Income Tax under
Article 22 of the Tax Law and New York City
Nonresident Earnings Tax under Chapter 46, Tltle
U of the Adninlstrative Code of the City of New
York for the Year L976.

In the Matter of the Pet l t lon

CHARLES AND ARLENE COSTA

for RedetermLnatlon of a Deflciency or for Refund
of New York State Personal Income Tax under
Article 22 of the Tax Law and New York Clty
Nonresident Earnings Tax under Chapter 46, TitJ-e
U of the Adnlnl.stratlve Code of the Clty of New
York for the Year L976.

AFFIDAVIT OF I'{AILING



State of New York

County of Albany
ss .  :

David Parchuck, belng duLy sworn, deposes and says that he ls an employee
of the State Tax Coumisslon, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the withln notice of declslon by certifled
nail upon CharLes & Arlene Costa, the petitioner in the wl.thin proceedlnE' bY
encloslng a true copy thereof in a securely seal.ed postpaid wrapper addressed
as foLlows:

Charl-es & Arlene Costa
8 Gl-en Court
Hawthorne, NJ 07506

and by deposlting same encl-osed ln a postpald properly addressed wrapper in a
post office under the excl-uslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says
hereln and that the addresa set
of the pet l t ioner.

Sworn to before me this
28th day of June, 1985.

pursuant

that the sald addressee is the petltioner
forth on said wrapper ls the last known addreee

o ter oat
Law sect lon L74



STATE OF NEII YORK

STATE TAX COMMISSION

In the Ylatter of the Petltlon
o f

CHARLES AND JOSEPH COSTA
DIBIA INTERNATIONAL IIOUSE OF PANCAKES #4639

for Revision of a Determlnation or for Refund of
Sa1es and Use Taxes under Articles 28 and 29 of
the Tax Law for the PerLod June 1, 1976 through :
M a y  3 1 ,  1 9 7 8 .

In the Matter of the Petltlon

o f

INTERNATIONAL HOUSE OF PANCAKES

for Redetermination of a Deflciency or for Refund
of Unincorporated Business Tax under Article 23
of the Tax Law for the Yeat L976.

In the Matter of the Pet i t ion

o f

JOSEPH COSTA

for Redetermlnatton of a Deflciency or for Refund
of New York State Personal- Income Tax under
ArtLcle 22 of the Tax Law and New York Clty
Nonresident Earnings Tax under Chapter 46, Title
U of the Adnlnistrative Code of the Clty of New
York for the Year 1976.

In the Matter of the Pet l t ion

o f

CHARLES AND ARLENE COSTA

for Redeterminatlon of a Deflciency or for Refund
of New York State Personal Income Tax under
Article 22 of the Tax Law and New York Clty
Nonrestdent Earnings Tax under Chapter 46, Titl-e
U of the Adninistrative Code of the Clty of New
York for the Year 1976.

AFFIDAVIT OF }fAILING
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State of New York :
s s .  :

County of Albany :

David Parchuck, being duJ-y sworn, deposes and says that he ls an enployee
of the State Tax ConnLssion, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the wlthln not ice of declslon by cert l f led
mail upon Gerald M. Cotter, the representatlve of the petitloner ln the wlthln
proceeding, by encloslng a true copy thereof Ln a securel-y sealed postpald
rflrapper addressed as follows:

Gerald M. Cotter
560 Northern BLvd. '  Sulte 201-8
Great Neck, NY 11021

and by deposltlng same enclosed in a postpaLd properJ.y addressed wrapper ln a
post off lce under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the saLd addreasee is the representative
of the petltloner hereln and that the address set forth on sald wraPper is the
last known address of the representat ive of the pet i tLoner.

Sworn to before me this
28th day of June, 1985.

rtz nlster oaths
pursuant to Tax Law section 174

AFFIDAVIT OF MAILING



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 28, 1985

Charles & Arlene Costa
8 Glen Court
Hawthorne, NJ 07506

Dear  Mr .  &  Mrs .  Cos ta :

PLease take notice of the decislon of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your right of revlew at, the administrative level-.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedlng in court  to
review an adverse declsion by the State Tax Commlssion nay be instltuted only
under Article 78 of the Civ11 Practlce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, withln 4 months from
the da te  o f  th is  no t ice .

Inquirles concernlng the computatlon of tax due or refund allowed in accordance
with this declslon mav be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very t,ruly yours '

STATE TAx COMMISSION

cc: Pet i t ionerrs Representat ive
Gera ld  M.  Cot te r
560 Northern Blvd.,  Sulte 201-8
Great  Neck ,  NY 11021
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

CHARLES AND JOSEPH COSTA
DIBIL INTERNATIONAI HOUSE OF PANCAKES /14639

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June I, L976
through l tay 31, L978.

In the Matter of the Pet i t ion

o f

INTERNATIONAI HOUSE OF PAI{CAKES

for Redetermination of a Deficiency or for
Refund of Unlncorporated Buglness Tax under
Art ic le 23 of the Tax Law for the Year L976.

In the Matter of the Petition

o f

JOSEPH COSTA

for Redetermi.nation of a Deflciency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Nonresldent Earnings Tax under Chapter 46,
Title U of the Admlnlstrative Code of the City
of New York for the Year L976.

In the Matter of the Petition

o f

CHARLES AND ARTBNE COSTA

for Redeterminatlon of a Deficlency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Tltle U of the Adninistratlve Code of the City
of New York for the Year L976.

DECISION



-2-

Petltioners Charles and Joseph Costa, dolng business as International-

House of Pancakes t14639, 155-L7 Northern Boul-evard, Flushing, New York 11354,

fll-ed a petitlon for revislon of a determinatlon or for refund of sales and use

taxes under Articl-es 28 and 29 of the Tax Law for the perlod June 1, L976

through l,Iay 31 , L978 (File No. 32563).

Petitioner InternatLonal House of Pancakes, L55-L7 Northern Boulevard'

FJ-ushing, New York 11354, flled a petition for redeterminati.on of a deficl-ency

or for refund of unincorporated business tax under Article 23 of the Tax Law

for the yeat 1976 (Fi le No. 30965).

Petitloner Joseph Costa, 508 Tether Lane, Paramus, New Jersey 07652, ftled

a petltlon for redeterminatlon of a deficiency or for refund of New York State

personal lncome tax under Article 22 of the Tax Law and New York Clty nonresldent

earnings tax under Chapter 46, Title U of the Adninistratlve Code of the City

of New York for the year 1976 (f i l -e No. 30764).

Petitioners Charles and Arlene Costa, 8 Gl-en Court, Hawthorne' New Jersey

07506, f l led a pet, i t ion for redeterninat lon of a def lc iency or for refund of

New York State personal Lncome tax under Artlcle 22 of. the Tax Law and New York

City nonresident earnings tax under Chapter 46, Title U of the Adnlnl-strative

Code of the Clty of New York for the year 1976 (Fl le No. 30885).

A consolidated formal hearlng was held before Doris E. Steinhardt' Hearlng

Offlcer, at the offLces of the State Tax Conmission, lbo World Trade Center,

New York, New York, on Septenber 13, 1984 at 10:00 A.M., with al l  br lefs to be

submitted by November 29, 1984. Petitioners appeared by Gerald M. Cotter' Esg.

The Audit Dlvision appeared by John P. Dugan, Esq. (Willlan Fox, Esg., of

counse l ) .
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ISSUE

Whether in the conduct of a sales tax audit of International House of

Pancakes, the Audit Dlvlsion properly utll ized guest checks and reglster

readings for one day to nake projections for the entLre period June 1, L976

through l [ay 31, 1978.

FINDINGS OF FACT

1. (a) Subsequent to the conduct of a field examination, the Audlt Divlsl-on

lesued to petitioners Charles and Joseph Costa, doing business as Internatlonal

House of Pancakes li14639 (rrIHOP 114639") r two notlces of determination and

demands: the f l rst ,  dated December 27, L979, covered the period June 1, 1976

through l{ay 31, L977 and was ln the amount of $97,053.53, plus penalty and

interest;  the second, under date September 8, 1980, covered the period June 1,

1977 through May 31'  1978 and assessed taxes in the sum of $1001589.76'  plue

penalty and lnterest. On July 30r L979, Joseph Costa had executed on behalf of

IHOP i14639 a consent extending the perlod of llnltations for assessment of tax

for the period June 1, L976 through l{ay 31, 1979 to and lncludlng December 31r

L979.

(b) The Audtt Dtvislon treated the additlonal sales found by the sales

tax examinatlon as additlonal gross receipts realized by the partnership'

Internat ional House of Pancakes. Consequent ly,  on Apri l  11, 1980, the Audlt

Division issued a Notice of Deficiency to the partnershlpr assertlng unincorporated

bustness tax under Artl-cle 23 of the Tax Law for the year 1976 in the amount of

$64,270.61 '  p lus  pena l ty  and ln te res t .

(c) Finally, the Audit Division augmented the taxable lncome of the

partners, Joseph Costa and Charles Costa, to take account of thelr a]-leged
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addlt ional distr ibut ive shares of partnershlp income. On Apri l  11, 1980' the

Audit  Divls ion lssued to pet i t ioner Joseph Costa ( t 'Josepht ' )  a Not ice of Def lcLency'

asserting New York State personal lncome tax under Articl-e 22 of the Tax Law

and New York City nonresldent earnlngs tax under Chapter 45, Tltle U of the

Adninistratlve Code of the Clty of New York ln the amount of $92'126.27, plus

penalty and interest. On the same date, the Audlt Division issued to petitlonera

Charl-es and Arlene Costa a Notlce of Deficiency, asserti-ng personal lncome tan

and nonresident earnings tax of $90r830.02, plus penalty and lnterest.

2. IHOP /f4639 ls a restaurant operated under a franchise granted by

Internat ional House of Pancakes, Ine. ( | ' IHOP, Inc.r t) .  The restaurant is open

for business from 7:00 A.M. untll nidnight Sunday through Thursday and fron

7:00 A.M. unt i l  2:00 A.M. on Fr iday and Saturday, and has a seat lng capaclty of

84. Pursuant to the franchise agreement, IHOP li14639 remits a nonthl-y rental.,

service fee and national advertising fee to IHOP, Inc. ' wlth each payment

computed as an establ-ished percentage of the restaurantts gross volume. To

ensure compliance wlth the franchise agreement, IHOP, Inc. engages Lndependent

examlners to audit the franchised restaurants.

3. The sales tax examlnation which resulted in the assessments and the

deficiencies under consideration was precipltated by an anon1lmous letter,

t-nformlng the Audit Division that guest checks totalling $8.00 of, more were not

rung up on the cash register on Saturdays, Sundays and hoLldays and checks Ln

excess of $20.00 were never rung up. In an effort to verlfy thls informatlon,

eleven Audlt Divlsion employees patronlzed the restaurant for breakfast on

May 14, L979, a Saturday; the guest check inclusive of sal-es tax totalled

$32.62 and was not rung up on the register in the presence of the Audit DLvlsion

employees.
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4. On or about May 17 , Lg7g, the Audlt Divislon forwarded a notiflcation

to IHoP #4639, to the attention of Joseph, advislng that a nuLti-tax examinatlon

was to be conducted conmeneing June 14r 1979 and requestlng access to the

following records, among others: purchase involces, sales involces, expense

Lnvoices, guest checks, register tapes and bank statements for the quarterLy

perLod March 1 through l,lay 31 , 1979; the general- ledger; and the cash recelpts

and cash dlsbursenents Journals. Petltionerst accountant requested PostPonement

of the appoLntment because of Joseph's unavallabllity on the scheduLed date.

5. The examlnation was reschedul-ed for and the examiners began the audLt

on July 302 L979. Records available on that date consisted of the cash receipts

and cash disbursements journal-s. Joseph also demonstrated for the examiners

the operatlon of the I'documentorr', which accumulates dail-y sales. Guest checks

l-ist menu ltems avaLlabLe (e.g., sausage and eggs, steak sandwleh) followed by

numbers in brackets; upon a customerfs order, the waiter or waltress draws a

l ine through the appropriate l tem (e.g.,  one order of buttermi lk pancakes).  At

the end of the meal, the customer presents the guest check to the cash register

operator who lnserts fhe check into the documentor twlce: once to read the

lined-out ltems and the second time for the printing out of the sale amount,

sales tax amount and total amount due. The total amount due Ls then rung uP on

the  cash reg is te r .  A t  regu l -a r  in te rva ls ,  11 :30  A.M. ,  2 :30  P.M. r  5 :00  P.M. ,

8 :30  P.M. ,  10 :00  P.M.  and n idn lgh t  (and a l -so  a t  3 :00  A.M.  on  Fr ldays  and

Saturdays), using the documentor, Joseph takes readings of the restaurantrs

gross sales and records the readlngs on daiJ-y register reading report forms

subnitted to IHOP, Inc., along with a tape produced by the documentor during

the addition operation. IHOP, Inc. relies on these reports and tapes in
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preparing II{OP #4639ts sales and use tax returns. Joseph also furnished the

examlners with samples of guest checks and documentor susmary rePorts.

The examiners speclficalLy requested completed guest checks for the

test per iod selected (March I  through May 31, 1979) but were informed that

guest checks were forwarded to the IHOP, Inc. principal offlce in North Hollywood,

Cal i fornia.

Durlng the July 30r 1979 appolntment, the examlners obtalned carbon

copies of t ransmlt tal  sheets whlch recapitulate the restaurantrs weekly act lv l-

ties, lncl-uding sal-es, purchases, payroll and franchlse paynents; the orlginals

are forwarded to IHOP, Inc.

By letter to IHOP, Inc. dated July 31, 1979, the Audlt Divlsion

requested the guest checks of IHOP 114639 for the test per lod.

6. Wtren the exanlners l-earned fron IHOP, Inc. that guest checks were ln

fact retalned by the lndlvidual restaurants, they renewed their request of

Joseph for such documents. The examlnation then continued on Septenber 4 and

again on October 2 and November 18, L979. On Septenbet 4, Joseph provided the

examlners guest checks bound by rubber bands in sequential batchee of fifty and

stored in no particular order ln a carton. The exaniners attempted to arrange

the guest checks ln chronologlcal order. Because the largest number of guest

checks were used on August 18, L979, the exaniners concluded that the checks

were complete for that date. (The guest checks were in actual-ity dated Septenber L8'

1979 but Joseph advlsed the examlners that the documentor had dated then

erroneously.) On October 2, Joseph provided the examiners wLth carbon copies

of transmittals for the years 1976 and 1977 whlch the examlners referred to in

endeavoring to arrive at purchases for the test quarter. On Novenber L8' the

examiners obtalned the bank records of the partnershlp and fron IHOP, Inc., the



- 7 -

reglster reading report forms and the documentor-generated tapes for the test

perlod.

7. Given that the extension of the period of linltations for assessment

was due to expire on December 31, 1979, the examlners reguested Joseph to

execute a further extension of one year. On the advice of hls accountant, he

refused to so extend the statute. The examlners concluded that they had no

alternative but to enploy the records they had in their possesslon to arrlve at

an estimated assessment.

(a) The examiners reconciled sales per books to the partnership

returns for the years L977 and 1978.

(b) Purchases as refl-ected in the cash disbursements journal- from

June 1, L976 through December 31, L977 and, in the general ledger for 1978 were

compared with purchases dlscLosed on the partnership returns; purchases Per

books exceeded purchases on the 1978 return by 41.89 percent.

(c) Fixed asset acquisltions were ascertalned from the partnershlp

returns and cash disbursements journal.  Tax of $511.85 was found due on

purchases of $10,857.00. Tests of expense purchases could not be compLeted due

to t ime constralnts.

(d) The examLners compared the guest checks dated Auguet 18, 1979 wlth

the documentor-generated tape for the same date and cal-culated an understatement

o f  taxab l -e  sa les  o f  199.55  percent  ($1L,322.28 /$3 ,779.8O) .  App l lca t ion  o f  th is

rate to taxable sales reported during the period under conslderation resulted

j .n sal-es tax due of $197,I3I.44. The exami.ners also ver l f ied that the meals

purchased by the Audit Division employees on May 14, L979 for $32.62 dld not

appear on the documentor tape for that date.
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8. In opposit ion to the assessments and def ic lencles, pet l t i .oners malntaln

that: (a) the Audlt Divislonrs use of a test period was unwarranted in view of

ttthe volume and avallablllty of detailed documentatlonrt concerning the restaurantts

buslness act iv i t ies; (b) taxable saLes of $1L1322.38 as ref lected in the guest

checks for August 18, L979 actually represented a full weekts receipts; and (c)

this restaurant has never been clted by IHOP, Inc. for underreportlng lncome

even though ttthorough, frequent and detailed examlnationstt have been performed.

Pet i t ioners offered ln evLdence a l -et ter f ron IHOP, Inc. which stated, r ' [T]he

average IHOP sales in the month of August 1979 were $9'128, and ln September

1979 $8,289" i lt cannot be determined from the letter or its attachment whether

the flgures recited are daily, weekly or nonthly averages. Petitloners also

offered a let ter f rom I, I .  M. Murray & Associates, Inc. under date August 21,

1980, statlng that the firn of management examiners had scheduled an audlt on

August 29, 1980 to ver i fy the reported groes saLes of a franchisee, referred to

as "IHOP 1146-" with a bl-ank space following the two digits and hyphen. (A spot

of correct ion fLuid appears after " l i146-".)

CONCLUSIONS OF I,AW

A. That the i.nadequacy of the record keeping procedures of the reataurant

ls clearly established by the evidence. Restaurant peraonnel did not rlng up

on the cash register a sal-e made to Audlt Divislon employees in the course of

an observatlon test, and petitioners were unable to produce for the verlflcation

of taxable gal-es guest checks for the audit period, or even, for that matter'

guest checks for any quarter fal1lng wlthin the audit period. Furthernore,

petitioners faLled to demonstrate any error in the audlt nethodologyr which

rei-ied dlrectl-y upon guest checks and documentor readings for August 18, L979.
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Pet l tLonersr clalm that such guest checks repr€sented a weekfs recelpts is

unsupported by elther the guest checks themselves or the letter fron IIIOP, Inc.

B. That inasnuch as the saLes tax examlnation and lts results were ProPer

and correct, the use of such results as a basis to assert an unlncorporated

business tax deficiency agaLnst the partnerehip International House of Pancakes

and to assert New York State personal- income tax and New York Clty nonresldent

earntngs tax deficiencies agaLnst the partners was likewise approprlate. (E

Matter of t r{ i l l ian T. Kel ly,  State Tax Comnlsgion, December 31, 1984; Matter of

Carmen and Adella Gatzta, State Tax Commission, June 29' 1983.)

C. That the petltion of Charles and Joseph Costa doLng business as

Internatlonal House of Pancakes #4639 is denied, and the assessmenta lssued on

Decenber 27, L979 and September 8, 1980 are sustained. The pet i t ion of Inter-

national House of Pancakes is denled, and the Notice of Deflciency lssued on

Apri l  11, 1980 is sustained. The pet l t lon of Joseph Costa Ls denled, and the

Notice of Def icLency lssued on Apri l  11, 1980 ls sustalned. The Pet l t lon of

Charles and Arlene Costa l-s denied, and the Notice of Deflciency lssued on

Apr l l  11,  1980 is  susta ined.

DATED: Albanyr New York

JUN 2 B 1985
STATE TAX COMMISSION
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