
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Mat,ter of the Petltion
o f

Cosmos Communlcat lons, Inc.
(Cosmos Press /Welss  Bros . )

for Redeternlnat ion of a Def ic lency or Revision
of a Determination or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  6  |  L  1 7 5 - 5  l 3 l l 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssl,onr that he ls over 18 years of age, and that on the
2nd day of December, 1985, he served the within not ice of declsion by cert i f ied
nal l  upon Cosmos Conrmunicat ions, Inc.r(Cosmos Press/tr le iss Bros.)  the pet l t loner
ln the wlthin proceeding, by enelosing a true copy thereof ln a securely sealed
postpaid ! f , rapper addressed as fol lows:

Cosmos Conmunicat lons, Inc.
(Cosnos Press /Weiss  Bros . )
141 East  25 th  S t ree t
New York, NY 10010

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2nd day of December, 1985.

that the said addressee l"s the pet l t loner
forth on sald wrapper is the last known address

nister oathsthorized
Law sect lon 174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the tr{atter of the Petl"tion
o f

Cosmos Communi.cat ions, Inc.
(Cosmos Press /Weiss  Bros . )

for Redeterminat lon of a Def lc iency or Revision
of a Determinat ion or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  6  |  L  l 7 s - S  1 3 1 / 8 0 .

and by depositing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
9 S .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Conmlssion, that he is over 18 years of ager aDd that on the
2nd day of December, 1985, he served the within not ice of declslon by cert l f ied
nai l  upon Stephen L. Solomon, the representat ive of the pet i t loner in the
within proceeding, bY encloslng a true copy thereof in a securely sealed
postpaid \^rrapper addressed as fol lows:

Stephen L. Solomon
I{utton & Solomon
342 Madison Ave.
New York, NY 10173

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee is the rePresentat ive
hereln and that the address set forth on said ltraPPer is the

of the representatl-ve of the pettcl"oner.

Sworn to before me this
2nd day  o f  December ,  1985.

t lzed to l s ie r  oa ths
pursuant to Tax sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December 2,  1985

Cosmos Coomunicat ions, Inc.
(Cosmos Press /Welss  Bros . )
141 East  25 th  S t ree t
New York, NY 10010

Gentlemen:

Please take not ice of the decision of the State Tax Conmisston enclosed
herewlth.

You have now exhausted your rlght of review at the admLnistrative l-evel.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng ln court  to review an
adverse decision by the State Tax Commission may be lastituted only under
Artlcle 78 of the Civll Practice Law and Rulesr and must be commenced ln the
Supreme Court of the State of New York, Albany County, withl-n 4 nonths from the
date  o f  th is  no t ice .

Inquirles concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Ftnance
Law Bureau - Litigation Unlt
Buildlng /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t ioner rs  Representa t ive
Stephen L. Solomon
Hutton & Solomon
342 Madison Ave.
New York, NY 10173
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o t

Mart in Li thographers, Inc.
: AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlslon :
of  a Determinat ion or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the :
P e r l - o d  L 2 / r  / 7  4  -  1 1 / 3 0 / 8 0 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commissionr that he ls over 18 years of age, and that on the
2nd d,ay of December, 1985, he served the within not ice of decision by cert i f ied
mal l  upon Mart in Li thographers, Inc.,  the pet i t ioner in the wlthin proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mart in Li thographers, Inc.
10 Skyltne Dr.
Plainvlew, NY f1803

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the pet i t ioner
hereln and that the address set forth on sald wrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before ure this
2nd day of December, 1985.

Authorlzed to adrninister oaths
pursuant to Tax Law section 174



STATE OF

STATE TAX

NEI^T YORK

COMMISSION

In the Matter of the Pet l t lon
o t

Mart ln Li thographers, Inc.

for Redeterminat lon of a Deftclency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  I 2 l L l 7 4  -  L L / 3 0 1 8 0 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Al-bany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
2nd day of December, 1985, he served the wlthln not l ,ce of decision by cert i f led
mall upon Steve L. Solomon, the representatlve of the pet,ltioner in the wlthin
proceeding, by enc}osing a true copy thereof in a securely sealed postpaid
rcrapper addressed as fol lows:

Steve L. Solomon
Hutton & Solonon
342 Madison Avenue
New York, NY 10017

and by deposit ing
post off ice under
Servlce within the

That deponent
of the pet i t loner
last knor.m address

same enclosed ln a postpaid properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representatlve
herein and that the address set forth on said wrapPer ls the

of the representat ive of the pet i t ioner.

Sworn to before me thls
2nd day of December, 1985.

Authorlzed to adninlster oaths
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December 2, 1985

Mart in Li thographers, Inc.
10 Skyl ine Dr.
PLalnview, NY 11803

Gentlemen:

Please take notice of the decision of the Stat,e Tax Commission enelosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratlve leveL.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedl-ng in court  to reviel t  an
adverse declslon by the State Tax Commission may be instituted only under
Article 78 of the Civil Practl-ce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date  o f  th is  no t ice .

Ingulries concerning the conputation of tax due or refund allowed ln accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatl"on Unit
Bulldlng /19, State Campus
AJ.bany, New York 12227
Phone # (5tg) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Steve L. Solomon
tlutton & Solomon
342 Madison Avenue
New York, NY 10017
Taxing Bureaurs Representat ive



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet l , t ion

o f

MARTIN LITHOGMPTIERS, INC.

for Revlsion of a Determinat ion or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Period December
through November 30, 1980.

DECISION

In  the Mat ter  of  the Pet i t ion

o f

cosMos coMMUNrcATroNS, rNc.
(cosMos PRESS/WETSS BROS.)

for Revlslon of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Perlod June I, L975
through May 31 ,  1980.

Pet l t ioner,  Mart in Ll thographers, Inc. r  10 Skyl lne Drive, Plainvletr ,  New

York 11803, f i led a pet i t ion for revislon of a determinat ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

December 1, 1974 through Novenber 30, 1980 (Ft le No. 33942).

Pet l t ioner ,  Cosmos Communica t ions ,  Inc .  (Cosmos Press /Weiss  Bros . ) ,  141

East 25th Street, ,  New York, New York 10010, f i - led a pet l t ion for revisl-on of a

determinat lon or for refund of sales and use taxes under Art ic les 28 and 29 of

the Tax Law for the period June 1, 1975 through May 31, 1980 (Ft le No. 42155).

On July 26, 1985, pet i t ioners, by thelr  representat ive, Stephen L. Solomon'

Esq.,  f i led a waiver of hearlng and requested that thls matter be declded by

the State Tax Cornrnission on the basis of the exist ing record.

Refund
28 and. 29

1 ,  L 9 7 4

, o
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For purposes of thls proceedlng, the pet l" t ions of ten (10) slni lar ly

sl tuated pet i t ioners, whose names are set forth in Appendix A to this decision,

have been consolldated with the petitions of the above-named petitLoners' and

by agreement of the part lest representat ives, this decision w111 be blndlng

upon al- l  pet i t ioners.

ISSUES

I. Whether artwork, ll lustrations, layouts and other sinllar equipment

used in the printlng lndustry should be glven the same sales tax treatment ag

offset plates, l i thographlc poslt lves and negat ives and other slni lar pr int lng

equipment when all of the aforementioned equipment is considered to be machinery

and equlpment for purposes of the exemption provided for in sect ion 1115(a)(12)

of the Tax Law.

II. Whether petitioners are entitled to a waiver or l"initatlon of interest

charged for the late paynent of New York City sales tax on artwork lncorporated

into finished goods for sale where a credit for such t,ax is allowed agal-nst New

York City genetal corporat,ion tax and unlncorporated business tax.

FINDINGS OF FACT

1. On July 13, 1981, as the result  of  a f ie ld audttr  the Audlt  Divis lon

lssued a Notlce of Determination and Demand for Paynent of Sales and Use Taxes

Due agalnst pet l t ioner,  Mart ln Li thographers, Inc. (r fMartLnrr)  '  in the amount of

$20,796.22 ,  p1- .vs  in te res t  o f  $7 ,242,69 ,  fo r  a  to ta l  due o f  $28 '038.91  fo r  the

period December 1, 1974 through May 31, L978. On the same date, a second

not ice was issued against Mart in 1n the amount of $61205.48, plus lnterest of

$1 ,454.44 ,  fo r  a  to ta l  due o f  $7 ,659.92  fo r  the  per iod  June 1 '  1978 th rough

November  30 ,  1980.
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2. On November 19 ,  Ig82, as the result  of  a f ie la .oafa, the Audit

Divlslon issued a Notice of Determinatlon and Demand for Payment of Sales and

Use Taxes Due agalnst pet i t ioner,  Cosmos Communicat ions, Inc. (Cosmos Press/Weiss

B r o s . )  ( " C o s m o s " ) ,  i n  t h e  a m o u n t  o f  $ 3 3 1 0 0 8 . 5 3 r  p l u s  i n t e r e s t  o f  $ 1 7 r L 2 6 . 3 9 ,

for a total  due of $50,134.92 for the period June 1, 1975 through Novenber 30'

1978. On the same date, a second not ice was issued agalnst Cosmos ln the

a m o u n t  o f  $ 1 8 , 5 0 1 . 0 1 r  p l u s  l n t e r e s t  o f  $ 6 , 0 0 7 . 8 2 ,  f o r  a  t o t a l  d u e  o f  $ 2 4 , 5 0 8 . 8 3

for the perlod December 1, 1978 through May 31, 1980.

3. Both Martln and Cosmos had executed consents extendlng the perlod of

llnitatlon for assessment, of sales and use taxes for the perlods in lssue to a

date on or aft,er the dates when the respective notiees of determination were

lssued.

4. r  Pet i t loners are wholesale pr inters who use varlous types of pr int ing

machlnery and equipment in the productlon process. The only portion of the

audit to whlch petitioners have objected is the tax due on the purchase of such

machlnery and equlpment and the resulting lnterest charged.

5. In May, 1980, the State Tax Commission lnst i tuted a pol- icy which

accorded equal treatment to all items used ln production by printers. The

following categorles lrere deemed to be nachlnery and equipment:

(a) Offset plates, photoengravlng plates (alunlnun, bimetal ,  t r imetal '

deep etch, paper,  photopolymer, plast lc,  rubber,  z inc) and glass screen6.

(b) Li thographic posit l -ves, negat ives, color separat ions, f l lm (exposed

and unexposed).

(c) Composl, t lon, typography and progressl-ve proofs.

(d) Artwork, l l lustrat ions, layouts, drawLngs, paint ings, mechanicals '

overl-ays, deslgns, photographs, pasteups.
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Such machinery and egulpment, when used in the production of property for sale'

is not subject to New York State sales tax but ls subJect to New York City

sales tax. Since July 1, L977, however,  New York Clty has al lowed a credl- t

against the City corporation tax and unincorporated busl.ness tax for the Clty

sales tax pald on the purchases of such machlnery and equLpment.

6. On January 18, 1979, the State Tax Conmisslon adopted a pol icy l - in l t lng

the assessment periods of printlng industry audits involving the Ci-ty sales tax

on i tems lncluded ln categories (a) and (b),  supra, t ,o those perlods beginning

on or after December 1, 7975. Slnce the saLes tax paid on purchases of machl,nery

and equipment ls eltglble for a credit agalnst Cl"ty general buslness taxes wlth

respec t  to  purchases  made on or  a f te r  Ju ly  1 ,1977,  p r ln te rs  were  sub jec t  to

City sales tax, for which there was no corresponding general business tax

credit ,  on purchases of i tems in categorles (a) and (b) dur ing the perlod from

December 1, 1975 to July l ,1977. Prlor to the establtshment of the ! lay, 1980

pol lcy, purchases of i tems in category (c) had been excluded from tax as

purchases for resale and, therefore, there rras no tax lmpact on such purchases.

7. The itens in category (d), although deemed to be machtnery and equipment

in May, 1980, were not Lncluded in the assessment linitation period establiehed

by the pol icy adopted in January, 1979. Pet i t ioners maintain that the fai lure

to incl-ude category (d) items in the perlod of assessnent Linl"tatlon results ln

an Lnconsl"stency of treatment which could cause possible sales tax llablllty

for category (d) i tem purchases dat lng to 1965. Pet l t ioners suggest that '  to

provJ.de equal treatment to those prlnters who are presently being audlted for

earl ier years, their  l iabi l i t tes for sales tax due on category (d) i ten purchases

be equated to the same periods for which the tax was imposed under the pollcy

with respect to l tems in categories (a) and (b).  Pet i t ioners suggest that
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l iabl l i ty for category (d) purchases be l in i ted to 13 percent.  Thls f igure was

determined by dividtng the number of months of l-lability without a credit

available for category (a) and (b) ltems (t9) by the total- number of months

between the date of the l -mposit lon of the sales tax and June 30, 1977 (143).

Adnlttedly, however, not all prlnters under audit have llabllltles for the same

number of periods prLor to and after December 1, 1975, the assessment linitatl,on

date for category (a) and (b) i tems.

8. Petltioners were assessed i.nt,erest on the New York City sales tax due

on purchases of category (d) i tems. Pet l t loners malntain that '  s lnce they were

not lnformed untll May, 1980 that the purchase of ltems ln category (d) would

qualify as machlnery and equlpnent and as such be eligtbl-e for the Clty general

buslness tax credit ,  they were given no opportunlty to avold the interest

inposed on the assessments. No correspondLng credlt ls allowed against City

buslness taxes to offset the interest charges. Pet l t ioners argue that i t  ls

lnequltable to assess an interest charge on a tax for which there ls l"ntended

to be no net tax l iabl l l ty.

CONCTUSIONS OF LAW

A. That the pol-lcy adopted by the State Tax Commisslon on JanuarY 18,

1979 l ln i t lng the aasessment perlods of pr lnt ing industry audlts involvlng the

four percent New York Clty sales and use tax as it appl-ies to category (a) and

(b) items used in productlon was addressed on1-y to those categories but the

pol icy enunciated was not,  necessari ly,  intended to be l lmlted exclusively to

the l tems in those categories, The pol icy was lntended to provide clar l f lcat lon

and tax rel ief  to the pr int l"ng lndustry with respect to i tems used in product lon.

Further clarlfication was provl"ded by the Commlsslon in llay, 1980 when it

categorically set forth items considered to be machinery and equipment used in
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the printlng industry. Included in that ll-st. were the items in category (d).

These it,ems were thus given the saue status as those ltems ln categories (a)

and (b).  Therefore, to prevent l -nconsistency of t reatment,  the fol lowing i tems

wil l  be accorded the same l in l tat ion of assessment periods as those in categories

(a) and (b):  artwork, i l lust,rat ions, layouts, drawings, palnt ings, meehanicaLs,

overlays, deslgns, photographs and pasteups. Where i t  is determlned that the

four percent New York City sales and use t,ax is due on the aforesaid ltens, the

assessment of tax on those l tems w111 be l ln i ted to the periods beglnnlng on or

after Decernber 1, 1975. Since each taxpayerts l iabi l l ty encompasses di f ferent

periods, pet i t ionerst recornrnendat lon of a f lat  13 percent l ln l t  on l iabl l i ty

would not accurately and falrly determlne llabillty anong lndlvidual taxpayers

and, therefore, each taxpayerfs l labl l i ty nust be determined on an indlvidual

basis. That Concluslon of Law rrArf ln l{atter of B & B Enterprises, Inc. r State

Tax Connisslon, February 6, 1985, is overruled to the extent that i t  nay be

inconsistent with this decision.

B.  That  sec t ion  1145(a) (1 )  o f  the  Tax  Law prov ides  fo r  the  impos i t ion  o f

penalties and interest for failure to file returns or pay the tax on time. If

the Tax Commisslon determines that such failure or delay was due to reasonable

cause and not due to wi l l fu l  negJ-ect,  l t  may remit  penalt ies and interest ln

excess of the mlnimum statutory rate of one percent per month. There is no

provision for walver of the mlnimum lnterest for any reason. The fact that a

credit  ls al- lowed against New York City corporat lon tax for certaln sales taxes

pald does not render purchases of cert,ain items exempt from tax as petitioners

argue. I f  such a result  were desired, i t  would be up to the appropriate

legislatlve body to create such an exemption. Wlthout such legislation' the

tax must be paid in a t inely fashion with interest lmposed for fai lure to do



-7 -

so. Therefore, the interest inposed on pet l t ionerrs New York Clty sales tax

assessment must be sustalned. See Matter of Joseph E. Seagram & Sons'  Inc. '

State Tax Commission, July 16, 1985. Pet i t ioners'  argument that they were

given no opportunity to avoid the interest imposed l-s without merit in that had

petitloners properly paid the tax in the first lnstance, there would have been

no interest charged.

C. That the pet i t lons of Mart in Li thographers, Inc. and Cosmos Conrmunica-

t ions, Inc. (Cosnos Press/Weiss Bros.)  are granted to the extent indlcated in

Conclusion of Law "A"1 that the Audit  Divis lon is directed to nodlfy the

notices of determination and demands for payment of sales and use taxes due

issued July 13, 1981 and November 19, 1982 accordingly;  and that,  except as so

granted, the pet i t lons are l -n al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

DEc 0 2 1985
PRESIDENT



NAI'{E

Candid Ll tho, Inc.
Danperan Ll tho, Inc.
Peter  F .  Ma l lon ,  Inc .
Pi lgr in Press Corp.
TMQ, Llnlted
TMQ Llthographers, Inc.
Typographl-c Images, Inc.
A l -ber t  H .  Ve la  Co. ,  Inc .
Kenneth D. MacDonald

Off icer of Albert  H. VeLa
Ll-oyd Vela

Off icer of Albert  H. Vel-a

-A1-

APPENDIX A

PETITIONERS

C o .  ,

C o .  t

Inc .

Inc .

FILE NO.

36369
38560
35966
32694
38562
37646
35285
34466
34467

34468
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