
STATE OF NEW YORK

STATE TAx COMMISSION

fn the Matter of the Pet i t lon
o f

ConaLr,  fnc.

for Redeterrnlnat ion of a Def ic iency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  Lz l  |  /76- I I  /3O/79.

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duJ.y sworn, deposes and says that he ls an employee
of the State Tax Conmlsslonr that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the wlthin not lce of DecLslon by cert l f ied
nal l  upon Conair ,  fnc.,  the pet l tLoner in the withln proceedlng, bI enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

ConaLr,  Inc.
Conalr  Bldg.
Franklin, PA 16323

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and cugtody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herel,n and that the address set forth on said wrapper is the last known addreee
of  the  pe t l t ioner .

Sworn to before ne thls
6th day of February, 1985.

ter oathsthori
sec t ion  174



STATE OF NEW YORK

STATE TAX COMII{ISSION

In the Matter of the Pet l t lon
o f

Conalr ,  Inc.

for Redeterminat ion of a Def lc lency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12 /  t  /7  6 - r I  /30  /79 .

AFT'IDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commisslon, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the withln not ice of Declsion by cert i f ied
urai l  upon E. Wal lace Breisch, the representat ive of the pet l t ioner ln the
withln proceeding, b]r  encloslng a true copy thereof Ln a securely sealed
postpaLd wrapper addressed as fol lows:

E. Wal lace Breisch
524 Ol ive  St .
Plt tsburg, PA 15237

and by deposit lng same enclosed ln a postpaid properly addressed wrapper ln a
post offtce under the exclusive care and custody of the United States Postal
Service within the State of New York.

'  That deponent further says that the said addressee ls the repreaentat lve
of the pet i t loner herein and that the address set forth on said l t rapper ls the
last known address of the representat ive of the pet i t loner.

Sworn to before ne this
6th day of February, 1985.

nister oa
sec t i on



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Conair,  Inc.
Conalr  Bldg.
Franklin, PA 16323

Gentlemen:

Please take not ice of the Declslon of the State Tax ConmissLon encLosed
herewlth.

You have now exhausted your right of review at the adnlnlstrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to revielr  an
adverse declslon by the State Tax Commisslon may be instituted only under
Artlcle 78 of the Civll Practice Law and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this declsion nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unit
But lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl t ioner t  s Representat lve
E. htal lace Brelsch
524 Ol ive  St .
P i t t sburg ,  PA 15237
Taxing Bureauf s Representative

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

of

coNAIR, rNC.

for Revision of a Determination or for Refund
of Sal-es and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December 1, L976
through November 30, 1979.

DECISION

Petttioner, Conalr, Inc., Conair Buildlng, Frankl-in, Penneylvanl-a 16323t

filed a petltion for revisi.on of a determlnatlon or for refund of saLes and use

taxes under Articles 28 and 29 of. the Tax Law for the perlod Decenber I, L976

through November 30, L979 (Fi le No. 30405).

A snall, claims hearing was held before Arthur Johnson, Hearlng Officer, at

the offices of the State Tax Conmisslon, 65 Court Street, Buffalo, New York, on

lryr{L 24, 1984 at 9:15 A.M., wlrh al l  br iefs to be subnLtted by June 24r 1984.

Petltioner appeared by E. lrlallace Brelsch, Esq. The Audit Divlelon appeared by

John P. D,rgan, Esg. (James Del1a Porta, Esq.,  of  counsel) .

ISSUES

I. I' lhether a rrsplral sil-orr ls exempt from sal-es and uae taKes under

sec tLon f115(a) (12)  o f  the  Tax  Law.

II. Wtrether the install-ation of a rrsplraL siJ-orr constltuted a capl.tal

lmprovement to real property.

FINDINGS OF FACT

1. Pet i t i .oner,  ConaLr,

installation of bulk storage

Inc. was engaged ln the nanufacture, sale and

siLos. l Th" sllos are part of rnaterLal flow

I 
Th" term trsil-ot' is
regard to the fact
farmlng operation.

a historical term
that the tanks are

applled to the tanke ln issue wlthout
not atorage sllos as used ln a
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systems used by manufacturers of pl-astic products. Conair manufacturea two

types of si1os. The first type, referred to as a rrsplral. eLlorr, ls oanufactured

at Conairts plant in Frankl-Ln, PennsyJ-vania ln a standard size of llr 6rl

diameter wlth heights to 60t and shipped ready to erect at the customerrs slte.

Spiral siLos are also avallabl-e in diameters of 15f or larger whlch are forned

at the customerrs sl te rather than ln Conalrrs plant.  The second type of s i lo

is rrsteel weldedrt and ls faetory manufactured in lOt and 12r dlameters.

2. An audit was conducted of petitlonerrs books and records for the

period December l,r 1976 through Novenber 30, 1979 and dlscloeed addltlonal-

salee and use taxes due of $161886.09. Pet i t ioner has agreed to a l iabl l l ty of

$8r617.89. The unresolved port ion of the audl. t  ($8,268.20) repreaents use tax

assessed on the cost of  mater lals used to nanufacture f lve (5) standard l l r6r l

splral sll-os which were sold and erected in New York State. The flve silos ln

dlspute are the following:

Period
euguffi tgzz
May 30r L978
November 30, 1978
lfay 31 , L979
November 30, L979

Custoner
rrshFT@
Sunnydale Farm
Marpak Industtles
Fisher Body
Hll-ford Chenlcal

TaxabLe
Purchases
T-67d8fr',0

5 ,944 .00
10 ,868 .  00
86 ,664 .00
5 ,385 .  00

Tax Due
$--35'E.-+z

475.52
760.76

6 1066.48
377 .02

The Audit Dlvlsion took the posltlon that the above Lnetallations of

ttsplral silosrt conetltuted capital lmprovements to real property and therefore

the materials lncorporated thereln were subJect to uee tax. ALternatlvely, the

Dlvislon argued that the sil-os, al-though used ln the productlon of tanglble

pereonal propertyr do not have the characteristlcs of nachinery or equipment

before or after LnstalLation and accordingJ.y do not qualify for the exemption

provided in sect ion 1115(a) (12) of the Tax Law.
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0n the other hand, peti.tloner argued that the silos are not affixed to

the realty in such a nanner as to constltute a capltal improvement and that the

sllos are exempt machlnery and equlpnent under sectlon f115(a) (12) of the Tax

Law.

3. Each splral silo is seeured to slxteen anchor bolts extendlng upwardl-y

from a supporting concrete pad which is to be eupplled by the customer to

pet l t lonerts speclf icat ions. A crane Ls used to place the sl l -o on the pad.

The silo houses a vacuum pump at the bottom and a vacuum hopper ls mounted on

the top of the sl lo.  Both supply the power to transfer plast lc peLlets or

powders from a rail-car to the sllo and into plastlc noLding machines. The slLo

ls connected to the railcar by a flexible conveying llne and to the nolding

machlnes by metal plptng. The silo provides the surge capaclty necessary to

contlnue production while changing railcars and lt also acts as a central

distribution point for raw material-s. The slLos in lssue are part of a materlal

conveying system for the customerts plastics nanufacturLng facllity. The sl1os

were not sold as items separate and apart from a materlal flow eystem. The

lnstallation of the sllo was the only part of the system considered taxable by

the Audit Divisi-on.

4. Silos simllar to those at issue herein have been removed from the

origlnal purchasersr locations and reset at other locations.

5. On April- 1, L982, petitioner and the Audit Divleion entered lnto a

stlpulatlon of facts that has been i.ncorporated into the declslon.

CONCLUSIONS OF LAI.I

A. That section 1115(a) (12) of the Tax Law provides an exemption from

sales and use taxes for tt(n)achinery or equipment for use or consumptlon
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dlrectJ-y and predominantly ln the production of tangible personal property...

for sale, by manufactur ingr proceesing.. . r t .

Productlon lncl-udes the production line of the plant startlng wlth the

handllng and storage of raw materials at the plant site and contlnulng through

the last steps of productlon where the product ls finlshed and packaged for

sale [20 NYCRR 528.13(b) (1) ( i i )  ] .

The te rn  r regu ipment r ras  used in  sec t ion  f115(a) (12)  o f  the  Tax  Lawwas

held that it means having an ldentifiable character ae equipment at the tlme of

purchase at retail whlch is adapted by its deslgn to perfo:m in conJunctlon

with nachlnery or otherwise, have some partlcular functlon in a stage of the

manufacturing process (Stattery essociat , 54 NY 2d 7IL).

B. That a "spiral sllo" which ls manufactured at petitlonerts factory and

shipped as a unlt to be erected as such constltuted equipnent used dLrectly and

predominantly ln productlon in accordance with the meaning and lntent of

sect lon 1115(a)(12) of the Tax Law and therefore ls exempt from the imposLt ion

of sales and use taxes.

The exemption under sect ion l f t5(a) (12) le appl icable to thls type of

spi.ral sllo whether lt retains lts identity as tangible pereonal property after

installatlon or whether it is permanently affixed so as to constitute a capital

lmprovement. Therefore, lssue II ls moot.

C. That the petltion of Conair, Inc. ls granted to the extent lndicated

in Concluslon of Law ttBt'; the Audit Divlslon ls hereby dlrected to nodlfy the

Notlce of Determination and Demand for Payment of Sales and Use Taxes Due
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lssued March 20, 1980 by reduclng the addit lonal taxes due to $8,617.89; and

that,  ln al l  other respects, the pet i t ion ls denied.

DATED: Albanyr New York STATE TA)( COMMISSION

FEB O 6 1985
PRESIDENT
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