
STATE OF NEW YORK

STATE TAX COMUISSION

In the l{atter of the Petltion
o f

Paul Cohen

for Redeterminatl"on of a DefLciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
p e r l o d  2 1 2 8 / 8 L  -  5 1 3 L 1 8 2 ,

AFFIDAVIT OF I,TAILING

State of New York :
a 9 .  :

County of Albany : -

Davld Parchuck, belng duly sworn, deposes and says that he ie an empLoyee
of the State Tax Conmisslon, that he is over 18 years of age, and that on the
3rd day of October, 1985, he served the lrtthln notice of Decl.slon by certlfLed
mail upon Paul Cohenr the petltloner ln the within proceedlng, bI enclosing a
true copy thereof ln a secureLy sealed postpald wrapper addressed as follows:

Paul Cohen
14 Rlchnond Avenue
Jer lcho ,  NY 11753

and by depositing same enclosed in a postpatd properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Posta1
ServLce wlthln the State of New York.

That deponent further says that the sald addreaeee Ls the Petitioner
herein and that the address set forth on sal-d wrapper ts the last known address
of the pet i t ioner.

Sworn to before me thls
3rd day of October,  1985.

Authorized to afrfiLnister oa
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the llatter of the Petitlon
o f

Paul Cohen
AFFIDAVIT O' ONNT'.'"

for Redetermlnation of a Deflciency or Revlslon
of a Determl-natl"on or Refund of Sales & Use Tax
under ArtLcl-e 28 & 29 of the Tax Law for the
per lod  2 l28 l8L  -  5131182.

State of New York :
a s .  :

County of AJ-bany :

Davld Parchuck, being duly sworn, deposes and Bays that he is an employee
of the State Tax Cornmlssion, that he ie over 18 yeare of ager and that on the
3rd day of October, 1985, he served the withln notice of Declslon by certlfLed
rnall upon Bertram Zwelbon, the representative of the petl-tioner in the wlthln
proceedt"ng, bY encloel"ng a true copy thereof in a securely sealed poetpald
wrapper addressed as follolrs:

Bertram Zweibon
Zwel-bon & Assoclates
8 West 40 Street
New York, NY 10018

and by deposltlng
post off ice under
Servlce wlthl"n the

That deponent
of the pet i t loner
Last known address

same encl-osed in a postpal"d properLy addressed wrapper in a
the excl-uslve care and custody of the Unl.ted Statee Postal

State of New York.

further says that the said addressee is the rePresentatlve
herein and that the addreas set forth on eald nrapper ls the

of the representatLve of the petitioner.

Sworn to before ne thie
3rd  day  o f  October ,  1985.

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October 3, 1985

Paul Cohen
14 Rlchnond Avenue
Jer icho ,  NY 11753

Dear Mr. Cohen:

Please take notice of the Decision of the State Tax Conmlsston enclosed
herewLth.

You have now exhausted your rlght of revlew at the adninlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decision by the State Tax ConnnissLon nay be instl.tuted only under
Art,lcle 78 of the Civil- Practice Law and Rules, and must be comenced Ln the
Supreme Court of the State of New Yorkr Albany Countyr withln 4 months fron the
date of thls not lce.

Inqul-ries concernlng the conputatlon of tax due or refund aLlowed in accordance
lrtth this declslon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Ltttgatl"on Unlt
Bullding /f 9, State Canpus
Albany, New York L2227
Phone # (5rg) 457-2O7O

Very truly yours,

STATE TA)( COMMISSION

cc: Pet l- t lonerrs Representat ive
Bertram Zwelbon
Zwetbon & Assoctates
8 West 40 Street
New York, NY 10018
Taxing Bureaur s Representatlve
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STATE OF NET,I YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

o f

PAUL COIIEN

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Period Februarl 28,
1981 through May 31, L982.

DECISION

Petitioner, Paul Cohen, filed a petltlon for revlsl.on of a determinatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the period February 28, 1981 through May 31, 1982 (f l le No. 45923).

A fornal hearing was held before Arthur Johnson, Hearlng Officer' at the

offices of the State Tax Commission, Two World Trade Center, New York' New Yorkt

on March 15, 1985 at 9:30 A.M. Pet l t ioner appeared by Bertram Zwelbon, Bsq,

The Audit Division appeared by John P. Duganp Esg. (Wll-l-lan Fox Esq., of

counsel-) .

ISSUES

Whether petltioner, Paul Cohen, was a person requlred to colLect tax on

behalf of Standard Beautlcians Supply, Inc. and is therefore peraonally llable

for sales and use t,axes unpaLd by the corpoxatlon.

FINDINGS OF FACT

1. On May 20, 1983, the Audlt  Divls lon lssued to pet l t ioner,  Paul

a Notlce of Determlnation and Demand for Palrnent of Sales and Use Taxes

the period December 1, 1980 through May 31, 1982 assessing taxes ln the

o f  $ 1 3 , 5 1 7 . 7 6 ,  p l u s  p e n a l t y  o f  $ S , L 9 L . 9 2  a n d  i n t e r e s t  o f  $ 4 ' 1 6 9 . 9 1  f o r  a

Cohen,

Due for

amount

total



due o f  $22,879.59 .  The tax  assessed

with eect lon 1138(a) of the Tax Law.

2. Standard Beaut ic ians Supply,

October L979 and. was ln the buslness

a l d s .

-2-

was determlned to be due ln accordance

Inc. ("Standardt') comenced operations ln

of buying and selllng heaLth and beauty

3. Harvey B. Yarvls lras a fLfty percent shareholder and Presl.dent of

Standard. 1"1r. Yarvls received a salary from Standard and was prlmarlly reeponsible

for l ts day-to-day operat ions.

4. Paul Cohen is a partner in the law flrrn of Cohen & Luethaue. Since

I97L, he has devoted hlnself fulltine to the practlce of law. Mr. Cohen was

also a flfty percent stockhoLder and was Vice-Presldent and Secretary of Standard,

In that capaclty, he had weekly telephone conversatlons with Harvey Yarvls

during whlch the two men dlseussed flnanclal matters and the overall buslneee

operations of the corporation. Mr. Cohen negotiated loans for the corporatl.on;

he dlscussed Standard's tax returns wlth the accountant who prepared then; he

had the authorlty to hire and flre employees and actively participated ln the

decision to hlre A1len Ilalkins, the head of the corporationts accountlng

department. Although authorlzed to do so, he never actually signed corporate

checks, nor did he prepare or eign tax returns.

CONCLUSIONS OF LAW

A. That sect lon 1133, subdivis lon (a) of the Tax Law places personal

f- iabl l l ty for the taxes lmposed, coLlected or required to be col lected under

Artlcle 28 upon "every person reguired to collect any taxil imposed by sald

article. Sectlon 1131, subdlvlslon (1) furnlshes the folLowlng defJ.nltlon for

the term t tpersons required to col lect taxrr3

tt fPersons requlred to col lect taxt or tperson required to
eollect any tax lmposed by this articler shall lnclude:



-3-

every vendor of tanglble personal property or servlces;
every recipient of amusement charges; and every operator of
a hotel. Said terms shall also include any offlcer or
employee of a corporatlon or of a dlssolved corporation who
as such offlcer or employee is under a duty to act for such
corporatlon Ln conplylng with any requLrement of thls
article and any member of a partnershlp.r'

The resolutlon of whether Paul Cohen was a person required to colLect salee and

use taxes turns on the partlcular facts and circumstances involved. The

holding of corporate offlce does not, E !1ir lmpose personal ltablllty upon

the office holder. Relevant conslderations incLude the offlcerts day-to-day

responsibllities ln the corporatlon, hls knowJ-edge of and invol-vement Ln the

financlal- affalrs and management of the corporatlon, and whether he prepared

and filed the sales tax returns. Vogel v. Dept. of Taxat,lon and FLnance' 98

Mlsc. 2d,222 (Sup. Ct I ' lonroe Co.);  Chevlowe v. Koerner,  95 Misc. 2d 388 (SuP.

C r .  Q u e e n s  C o . ) ;  2 0  N Y C R R  5 2 6 . 1 1 ( b ) .

B. That petltloner Paul Cohen, although not actively involved ln the

day-to-day management of Standard Beautlclans Supply, Inc. ' Itas under a duty to

act for Standard Ln complylng with the requirements of Article 28. Paul Cohea

was a fifty percent stockholder in Standard; he was the Vice-President and Secretary

of the corporatfon; he nas authoxlzed to sign checks on the corporate account; he

negotiated loans on behalf of the corporatlon; he shared authorl.ty to hire and

fire enployees; he was routlnely consulted on flnancial matters and had weekly

conversatlons with the corporate presLdent regardlng overall buslness oPerations.

Mr. Cohen dld not personally prepare or slgn tax returns; however, the deJ-egatlon

of such dutLes does not rel ieve hln of his responslbl l i t ies. Consequent ly,

Mr. Gohen ls properly held personally llable for taxes due fron Standard

Beautic lans Supp1y, Inc.



. -4-

C. That the pet i t lon of Paul Cohen ls denled

and Demand for Paynent of Sales and Use Taxes Due

sustained.

DATED: Albany, New York

ocT 0 3 1985

and the Notice of Determlnatlon

lssued May 20, 1983 ls

STATE TN( COMMISSION

I

PRESIDENT
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