
STATE

STATE

OF NEI^I YORK

TAx COMMISSION

In the Matter of the Pet i t ion
o f

Terry Clark & Robert Boise
d / b l a  C l a r k t s  C L t g o

for Redeterminatlon of a Deficiency or Revl.sion
of a Deterninatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 l L l 7 9  -  5 / 3 L l 8 l .

,IFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he l-s an employee
of the State Tax Commisslon, that he is over 18 years of age, and that on the
16th day of JuJ-y, 1985, he served the wlthln not ice of Declslon by cert l . f led
nai l  upon Terry Clark & Robert  Boise d/bla Cl-arkrs Citgo, the pet l t loners ln
the wtthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Terry Clark & Robert Bolse
dlb/a Clarkf s Citgo
24 Curt ls Street
Sodus,  NY 14551

and by depositing same enclosed in a postpald properly addressed wrapper l.n a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce withl.n the State of New York.

That deponent further says that the sald addressee is the Petltloner
hereln and that the address set forth on sald nrapper is the last known addreee
of  the  pe tL t ioner .

Sworn to before me thls
16 th  day  o f  Ju ly ,  1985.

r oaths
)o

to admlni
sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Terry Clark & Robert Boise
d lb /a  C lark 's  C i tgo

for Redetermlnatlon of a Deflciency or Revl.sion
of a Determlnatl.on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 l I l 7 9  -  5 l 3 L l 8 I .

AFFIDAVIT OF UAILING

State of New York :
a s .  :

County of Albany :

David Parchuck, belng dul-y sworn, deposes and says that he Ls an empLoyee
of the State Tax Coumission, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the withln not lce of Decislon by cert l fLed
nalL upon Sheldon G. Kall, the representatlve of the petitloners ln the wlthln
proceeding, bI encLosing a true copy thereof ln a securely sealed postpald
nrapper addressed as fol lows:

Sheldon G. Kall
3522 James Street
Syracuse, NY 13205

and by deposltlng same enclosed in a postpaid properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee Ls the rePresentatl.ve
of the petitioner hereln and that the addresa set forth on eald wraPPer ls the
last knonrl address of the representatlve of the petltloner.

Sworn to before me thlg
16th  day  o f  Ju ly ,  1985.

pursuant to Tax Law sect lon L74
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S T A T E  T A X  C O M M I S S I O N
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Ju ly  16 ,  1985

Terry Clark & Robert BoLse
d l b l a  C l a r k r s  C i t g o
24 Curt is Street
Sodus, Nlf  14551

Gentlemen:

Pl-ease take notice of the Declslon of the State Tax Comisslon enclosed
herewlth.

You have now exhausted your right of review at the adnlnlstratlve leveI.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to revlew an
adverse decision by the State Tax Commisslon may be instituted only under
Artlcle 78 of the Civil PractLce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of this not, ice.

Inqulrles concernlng the computatlon of tax due or refund allowed in accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgatlon Unit
BulJ-ding /19, State Campus
Albanyr New York 12227
Phone # (5rg) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petltioner r s Representative
Shel-don G. Kall
3522 James Street
Syracuse, Mf 13206
Taxing Bureaurs Representatlve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TERRY CLARK AND ROBERT BOISE
DlBIA CLARK'S CITGO

for Revisi-on of a Determlnation or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Period March 1,
through May 31, 1981.

Whether the audit

of  pet i t ioners I  books

sales determined as a

procedures used by the Audit Division

and records were proper and whether the

result  thereof were correct.

DECISION

in an exanination

additlonal taxable

Refund
28 and

t979
29

Peti t ioners, Terry CLark and Robert  Boise dlbla Clarkrs Cltgo'  24 Curt ls

Street,  Sodus, New York 14551, f l led a pet i t ion for revislon of a determlnat ion

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period March 1, 1979 through May 31, 1981 (Fi le No. 40959).

A fornaL hearing was held before Arthur Johnson, Ilearing Offlcer, at the

off lces of the State 14; Qemmission, 333 East tr Iashington Street,  Syracuse' New

York ,  on  October  17 ,  1984 a t  9 :15  A.M. ,  wLth  a l l  b r le fs  to  be  subn i t ted  by

December 17, 1984. Pet i t ioners appeared by SheLdon G. Kal l ,  Esq. (Rlchard

Rel l lyr  Esg.,  of  counsel) .  The Audit  Divis ion appeared by John P. Dugan, Esq.

(Anne Murphy ,  Esg. ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

1. Pet i t ioners, Terry Clark and Robert  Bolse d/b/a Clarkfs Citgo, operated

a gasol lne service stat ion located aE 24 Curt ls Street,  Sodus, New York.

Pet i t loners also soLd fuel o11. The buslness was sold ln Aprl l '  1981.
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2. On June 18, 1982, as the result  of  an audit ,  the Audit  Dlvis ion issued

a Notlce of Determination and Demand for Payment of Sal-es and Use Taxes Due

against pet i t ioners covering the perLod March 1, 1979 through May 31, 1981 for

taxes  due o f  $23,343.06 ,  p lus  pena l ty  and in te res t  o f  $12,370.42 ,  fox  a  to ta l

o f  $ 3 5 , 7 L 3 . 4 8 .

3. On audit, the Audit Divlsion examlned the cash recelpts Journal- and

found that petitloners recorded one amount for receipts fron all sources

(gasol ine, fuel  oi l ,  accessories) and there was no record of nontaxable sales.

TotaL receipts recorded in the cash receipts journal exceeded gross sales

reported on sales tax returns f i led during the audit  per iod. The other records

available for audit vrere the purchase journal-r purchase invoices, fuel oi1

sales l -nvoices for the period March 1, 1980 through Septenber 30'  1980, and

federal and state income tax returns. FueL oil- sal-es invoices for the perlod

Aprl l  1,  1979 through January 31, 1980, sales invoLces for parts and accessories

and records of gasoline sales were not available.

The Audit DivLsion reviewed all available fuel o11 sales invoices

( l" larch 1, 1980 to Septenber 30, 1980) which total led $29,839.09. Pet l t loner

reported fuel  oi l  sales of $9 r I72.00 for the same period result ing ln an error

factor of 225.3 percent.  This percentage was appl ied t ,o reported fuel  oi l

sales for the audit  per lod of $118,279.00 to arr ive at addit lonal fuel  o11

sa les  o f  $266,482.00  and tax  due thereon o f  $12,L68.26 ,

In order to determine gasoline sales, the Audit Divi.sion contacted

pet i t ionersr suppl iers of gasol ine and obtained the total  gal lons purchased.

The gal-l-onage furnished by the suppliers was in substantial agreement ltlth the

ga11-ons sold from the pump meter readings and with the amounts shown on the

purchase invoices for the period September 1, 1980 through November 30' 1980.
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Based on this cornparison, the Audit DLvlsion accepted the accuracy of gasoline

purchases recorded in the books and records. The gallons of gasoline sold by

quarter were deternined fron the pump meter readlngs. The average retall

I
sellLng price^ of gasolLne nras applied to the gasoline purchases to determlne

sales ot $472,595.00. The taxable anount after deduct ing the state gasol lne

t a x  l r a s  $ 4 1 0 , 8 5 7 . 0 0 .

Sales of parts and accessorlesr t i res, oi l ,  candy, cigarettes and soda

were deter-nnlned by applying the followlng markup percentages to purchases of

such items as recorded in the purchase Journal:

a) parts and accessorles I00Z
b) t l res 202
c) oi1 202
d) candy and clgarettes 207"
e) soda 332

The markupa were estimated based on office experience with audits of

slmllar service station businesses. The total- sales of the miscell-aneous ltems

were found to be $64,738.00. The taxable gasollne sales were combined with the

miscel laneous sales for a total  of  $4751595.00. Pet l t ioners reported sales of

such i tems amounted to $327,540.00, leaving addtt ional taxable sales of $148,055.00,

w i th  tax  due thereon o f  $10,363.85 .

When the business was sold, pet i t ioners transferred assets consist l .ng

of a customer l ist ,  a 1977 Dodge van and a L969 fuel ol l -  t ruck. The sales

pr ice  o f  the  cus tomer  l i s t  was  $9 ,000.00  and the  t rucks  so ld  fo r  $2 ,585.00 .

Petitloners did not collect sales tax on these transactions and the Audic

The Rochester Distr lct  Off ice conducted a survey of the retal l  sel- l lng
prlces of gasoline in the Rochester area. The infornatlon lf,as taken from
newspaper articl-es on various dates during 1979 through 1982. The Audlt
Divlslon used the average price on a date lrlthin or nearest the appllcable
quarter ly per iod.
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DLvisl-on held petitioners liable for the taxes they failed to collect which

amounted to  $810.95 .

4. Petitioners acknowledged that there was an error ln the fuel oil sales

computed for the period March 1, 1980 through May 31, 1980. However,  they did

not agree that substantial errors occurred in other perlods.

Petitioners analyzed purchase involces and deterrnined that they

purchased 232,225 gal lons of fuel-  oi1 and kerosene for the period March I '  L979

through November 30, 1980 (sal-es tax on home heating oil was eliminated effective

Decenber 1, 1980) . The average sel-ltng priees were applied to the gallons

purchased by quarter to arr ive at sales of $L74,809.46, as compared to

$266,482.00 determlned by the Audit  Dlvis ion. The sel l ing pr ices were determlned

from avai lable sales invoices.

Petit,loners argued that they made nontaxable sales of fuel oll amounting

to approximately $25,000.00 over the audit  per iod to var ious tax exempt organl-

zat lons. Pet i t loners subrni t ted exemption cert i f lcates from Sodus Free Llbrary

and VFW Post 7273, but did not substantiate the amount of sales to these

organizations. Exemption certificates for the other otgantzatlons named by

pet i t loners nere not submLtted.

5, Pet i t ioners consumed 7 ,300 gal lons of fuel  oiL for their  personal use

(heat lng residences and business prenises).  The retal l  sales pr ices for such

fue l  o i l  was  $6 ,935.00  and the  cos t  was  $5 ,840.00 .

6. Pet i t ionersr service stat ion nas located in Wayne County. The retal l

selling price of gasolLne in Wayne County is less than in the City of Rochester.

Pet i t loners establ ished the average sel l ing pr lce of gasol lne for each quarter

during the audit period through nonthly statements issued to charge customers.

Pet i tLoners appl ied these sel l lng pr ices to the gal lons so1d, as determined by

the Audit  Divis ion, to arr ive at taxable gasol lne saLes of $396rI91.29,
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Pet i t ioners each used 15 gal lons of gasol lne a week for their  personal

automobiles. An additlonal 45 gal-lons a week was used ln the fuel truck for eight

months durl .ng the year.  The sales pr ice of the sel f-consumed gasol ine was $6r984.00

and the cost to pet i t loners r^ras $51820.00.

Petitioners claimed that they nade nontaxable gasollne sales of

$200.00 a month to Rochester Gas and Electr lc Co. Pet i t ioners subnit ted a

Direct Payment Pernit furnished by Rochester Gas and Electrlc; however' they

dLd not substantiate the amount of sales or whether the sales tax tras ln fact

deducted from the sal-es price shown on the pump.

7 . The Audit Dl-vision classl-fied certain purchases as ttparts". The

following purchases were erroneously incl-uded ln the parts category:

a )  o11,  an t i f reeze,  washer  so lvent  and $Lr874.62
transmisslon fluld (these purchases
should have been recorded under oll
and suppLies)

b) suppl ies not resold 544.22

c) services on which sales tax was pald 203.08

d) parts used to replace danaged parts 597.39
caused by pet l t ioners

The adJusted purchases of parts amounted to $10,069.75. The purchases

under (a) above should be added to the purchases cl-assified as "oil" by the

Audit Divislon whlch had a markup of 20 percent.

Pet l t ioners  used $1 ,200.00  in  par ts  and $1 ,000.00  ln  t l res  fo r  the l r

o!iln personal automoblles.

8. Petitionersr markup on parts rras 61 percent rather than the 100

percent estlmated by the Audit Division. Petitioners dld not contest the other

markup percentages referred to in FLnding of Fact "3".
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9. Pet i t ioners each took two cartons of c igarettes a week for personal

use, the total  cost amountlng to $1 1063.20.

The Audit Divl-sion lncl-uded soda machine rental charges of $161.82 tn

soda purchases. Al-so included were Coca Cola purchases of $l ,283.40 which were

consumed by petitioners and their families rather than resold.

10. Petitioners argued that the J-lability for the tax on the customer llst

and the trucks rests with the purchaser of the business.

CONCLUSIONS OF LAW

A. That sect ion 1138(a) of the Tax Law provides that " l f  a return when

flled ls incorrect or insufficient, the amount of tax due shall be deternined

by the tax comrnission from such lnformation as may be avallable" and authorizes,

where necessary, an estl-mate of tax due tton the basis of external indicestt

includlng purchases.

Petitioners maintalned lnadequate and lncomplete books and records.

Moreover, the inconsistencies between the books and records and the tax returns'

as well as the substantlal underreportlng of taxable sales disclosed by the

audlt ,  further establ l .shed the unrel iabi l i ty of  pet l t ionersr books and records.

AccordLngly, the Audit Divlslonfs use of a test period and markup audit as a

basis for deternining pet l t ionersr l tabi l t ty was proper ln accordance wlth

sect ion 113S(a) of the Tax Law (Matter of Sakran v. State Tax Coqnlssion, 73

A . D . 2 d  9 8 9 )  .

B. That the audlt methods rtrere reasonable under the clrcumstances and,

as such, the burden was upon the taxpayer to demonstrat,e by clear and convincing

evidence that the audit method or the amount of tax assessed rf,as erroneous

(Matter of Surface Llne Operators Fraternal Organizat ion v.  Tul1y, 85 A.D.2d

8s8) .
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I ' I i th respect to fuel  o11 salesr pet l t ioners fal led to sustain this

burden. In light of petitLonersr inadequate record keeplng, lt cannot be

presumed that the purchases of fuel o11 submitted at the hearing were complete.

Pet i t ioners al-so fai led to sustain the burden of proof required by

sect ion 1132(c) of the Tax Law regarding the al leged nontaxable sales of fuel

oi l  and gasoLi.ne set forth in Findlngs of Fact ' r4" and t '6".

c.  That based on Flndings of Fact "5tt ,  t t6t t ,  t '7",  t tSt '  and t t9t t ,  the addlt lonal

taxable sales are revlsed as fol lows:

FueI oi l  sales
Less: sel f-consumption
Revised fuel oi l  sales

Revised gasoline sal-es based on reduced sell-ing prlces
Less: sel f-consumptlon at retal l
Revised gasollne sales.

ttPartsil per audit
Less: adJustments per Finding of Fact rr7"

Less: sel f-consumed

612 narkup
Revised sales of part ,s

Oi l  purchases per audlt
Plus: purchases erroneousl-y lncluded in parts

207. markup
Revlsed oi l  sales

Tire purchases per audit
Less: sel f-consumed
Adjusted purchases
202 narkup
Revised t i re sales

Cigarettes and eandy purchases per audit
Less: sel f-consumed
Adjusted purchases
202 narkup
Revlsed cigarette and candy sales

$396 ,  LgL  .29
6 ,984  . 00

$389 ,207 .29

$ 13,  269 .06
3 ,L99  . 3L

$  10 ,069 .75
1 ,  200 .00
8 ,869 .75
5  , 4  10  . 55

$  14 ,280 .30

$  3 ,667 .06
L ,874 .62

m6E
1 ,  108 .33

$  6 ,650 .01

$  15 ,098 .37
1  ,000 .00

$  14 ,098 .37
2 ,8 r9  . 67

$  16 ,918 .04

$  6 ,5L5 .26
I  , 063  .20

$  5 ,452 .06
1 ,090 .41

$  6 ,542 .47



Soda purchases per audit
Less: sel f-consumed
Adjusted purchases
332 narkup
Revlsed soda sales

Petltloners are liabl-e for use

a) fuel  oi l

-8-

b) gasol lne
c) suppl ies not resold
d) parts used to replace danaged

parts caused by pettttoners
e)  par ts
f )  t l res
g) cigarettes
h) soda

Tota l

$  5 ,875 .43
L ,445 .22
4,430 .2 r
L ,46L .96
5  ,892 .L7

tax on the following purchases:

$  5 ,840 .00
5  , 820 .00

544 .22

577  . 37
I  ,  200 .00
I  , 000 .00
1 ,063  . 20
1  ,  283  .40

$17  , 328 .2 r

D. That pet i t ioners are l iabl-e for the sales taxes of $810.95 whlch they

fal led to col lect f rom the purchaser on the bul-k sale of business assets in

accordance with sect lon 1133(a) of the Tax Law.

E. That the pet i t ion of Terry Cl-ark and Robert  Bolse dlbla Clarkrs Cltgo

ls granted to the extent indicated in Conclusion of Law "C"; the Audtt Dlvislon

ls hereby directed to nodify the Notice of Determination and Demand for Paynent

of Sales and Use Taxes Due lssued June 18, 1982; and that, excePt as so granted,

the pet i t lon is in al- l -  other respects denied.

DATED: A1-bany, New York STATE TAX COMMISSION

JUL 16 1gg5
PRESIDENT
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