
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Chapin & Fagin, Dlvlslon GCF, Inc.

for Redeternl.nation of a DefLciency or Revision
of a Determinatlon or Refund of SaLes & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per lod  L2 /  t  177-5  l3L  /80 .

That deponent further says that the
hereln and that the address set forth on
of the pet l t ioner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comisslon, that he is over 18 years of age, and that on the
8th day of May, 1985, he served the withln notice of Declslon by certified nall
upon Chapin & Fagin, DivLslon GCF, Inc. r the petitloner ln the wlthln proceedlng,
by encl-osLng a true copy thereof Ln a securel-y sealed postpal.d wrapper addressed
as fol lows:

Chapln & Fagl.n, Divislon GCF, Inc.
P .O.  Box  246
Buffalo, NY I424O

and by depositing same enclosed ln a postpaid properl-y addressed wrapper in a
poet office under the excluslve care and custody of the Unlted States Postal
Service wl-thln the State of New York.

sal.d addreseee ls the petitioner
sald wrapper ls the last known address

Sworn to before me thls
8th day of May, 1985.

to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Diatter of the Petitlon
o f

Chapln & FagLn, Divlsion GCF, Inc.

for Redeternlnatlon of a Deficlency or Revielon
of a Determlnatlon or Refund of Sales & Use Tax
under Articl-e 28 6' 29 of the Tax Law for the
Per iod  l2 l  I  /77-51  3 I  I  80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he le an employee
of the State Tax Comlssion, that he is over 18 years of age, and that on the
8th day of !lay, 1985, he served the within notlce of Declsion by certlfled nall
upon Paul M. Edgette, the representatl.ve of the petltioner l-n the wlthin
proceeding, b)r enclosing a tnre copy thereof ln a securely sealed postpaid
wrapper addressed as fol-I-ows:

Paul M. Edgette
Moot & Sprague
2300 Maln Place Tower
Buffalo, NY 14202

and by deposl.ting same encl-osed ln a postpaid properly addressed wrapper in a
post office under the exclusLve care and custody of the UniEed States Postal
Service withln the State of New York.

Ttrat deponent further says that the said addressee ls the rePresentatlve
of the petitloner herel-n and that the address set forth on sald wraPPet le the
last known address of the representatlve of the petltloner.

Sworn to before me thls
8th day of May' 1985.

t o a
Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

ky 8,  1985

Chapin & FagLn, Divlsion GCF, Inc.
P . O .  B o x  2 4 6
Buffalo, NY L4240

Gentlemen:

Pl-ease take notlce of the Declsion of the State Tax Comrnigslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstratlve leveI.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revLew an
adverse decislon by the State Tax Conmissl.on may be instituted onl-y under
Articl-e 78 of the Civll- Pract1ce Law and RuLes, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr nithin 4 months from the
date of this not ice.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thls decision mav be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Litlgatlon Unlt
Bulldtng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very trul-y yours '

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Paul M. Edgette
Moot & Sprague
2300 l,Iain Place Tower
Buffalo, NY 14202
Taxing Bureaur s Representatl-ve



STATE OF NEW YORK

STATE TA)( COMMISSION

O '

a
In the lvlatter of the Petition

o f
:

CHAPIN & FAGIN DIVISION Otr' GCF, INC. DECISION
i

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29 z
of the Tax Law for the perlod December I, 1977
through l,Iay 31, 1980. :

Pet l t ioner,  Chapln & Fagln Dlvls ion of GCF, Inc.,  P.O. Box 246, BuffaLo,

New York L4240, fll-ed a petitlon for revlslon of a determlnatlon or for refund

of sal-es and use taxes under Artlcles 28 and, 29 of the Tax Law for the perlod

December 1, 1977 through May 31, 1980 (Fl le No. 35377r.

A snall clalms hearing was held before Arthur Johnson, Hearlng Officer' at

the off lces of the State Tax Couml'sslon, 65 Court  street,  Buffalo,  New York'  on

AptTL 26, 1984 at 2:45 P.M., with al l  br lefs to be subnlt ted by August l5r

1984. Petitioner appeared by Paul M. Edgette, Esq. The Audlt Divlelon appeared

by John P. Dugan, Eeg. (Janes Del la Porta, Esq.,  of  counsel) .

trlhether lntercorporate charges for maintenance servlces are subJeet to

sales tax.

FINDINGS OF BACT

1. Petitloner, Chaptn & FagLn DlvLslon of GCF, Inc. r nas engaged ln the

buslness of scrap metal processlng. GCF, Inc. had two wholly-owned subsldiaries'

whlch were also engaged ln scrap netal processtng, Goldman Tltanlum, Inc.

(rrGoldman") and Cubra, Inc. ("Cubrar'). A11 the companies shared comon faclLltles

located at 105 Dorothy Street,  Buffalo,  New York.
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2. On September 18, 1981, as the result  of  an audit ,  the AudLt Ofvfsfon

lssued a Notice of Deternlnation and Dernand for Payment of Sales and Use Taxes

Due against petltioner covering the period December 1, 1977 through May 31,

1 9 8 0  f o r  t a x e s  d u e  o f  $ 7 , 5 1 4 . 8 7 ,  p L u s  l n t e r e e t  o f  $ 1 , 3 1 1 . 4 0 ,  f o r  a  t o t a l  o f

$ 8 , 8 2 6 . 2 7 .

Followlng a pre-heartng conference, the amount of tax due was revlsed

t o  $ 7  , 2 4 L . 7 3 .

3. Petitloner executed consents extending the period of llnltatlon for

assessment of sales and use taxes for the period at lssue to December 20'  1981.

4. Maintenance servlces on the prenlses occupied by petLtl.oner' Goldman

and Cubra lrere provlded by personnel carried on the payroll of petltloner.

Goldnan and Cubra had no payroll. Each naintenance employee malntained a tiue

sheet which set forth the hours worked and for whom these hours ltere exPended.

At the end of each payroll perlod, the amount of the maintenance payroll ls

broken down to reflect the charges allocated to each company. An overhead

factor of about one-thlrd is added to such charge to reflect lndtrect administrative

costs. For accounting purposes, each company is charged, on a monthly basls,

for lts portlon of the malntenance coats. InitlalJ-y, thls was done by bookkeeplng

Journal- entrtes. Sometlme durl-ng the audlt period, petitl-oner changed lts

nethod and lssued an lnvolce to GoLdman and Cubra for thelr proportl.onate share

of the malntenance cost. Petltloner lras relmbursed by a check from each

subsidLary.

The Audlt DivisLon determlned that the foregolng transactions between

petltloner and Lts subsidlarles constltuted sales of malntenance services

subject to the tax lmposed under sect ion 1105(c)(3) of the Tax Law.
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'  

, .  Pet i t loner took the posit ion that (1) the amounts patd by'" ."n 
"ob"fdiary

to pet i t ioner for the subsidlaryfs al locable port ion of the maintenance employeesf

salaries represented wages paid by an enployer to an employee and was thus not

subject to sales tax, and (2) that the servlces provided were exempt under

sect ion 1105(c) (5) of  the Tax Law as maintenance servLces performed on a

regular contractual basis for a tern of not less than 30 days.

6. Petitioner and Goldnan entered Lnto an agreement with Chapin & Fagin

Empl-oyees Associatlon whereby they recognlzed the Associatlon as the exclueive

representative of fulL-time and part-time productlon and malntenance employees.

The agreement referred to both petitloner and Gol-dnan as the enpl-oyer.

7. One person, on behalf  of  al- l  three corporat ions, directed the services

of the maintenance personnel and had the authority to hlre and discharge such

personnel.

8. The services perforned by the maintenance employees conslsted of

preventive malntenance and mlnor repairs to equipnent. The maLntenance employees

did not perform jani tor lal  services.

CONCLUSIONS OF LAI.}

A. That sect ion 1tO5(c) of the Tax Law imposes a tax on "( t)he recel-pts

from every saLe, except for resale, of the fol-lowlng services:

* r r *  
|

(3) Instal l lng tangible personal property. . .or malntalning,
servicing or repair lng tanglble personal propertyr. . .

* * *

I{ages, salaries and other compenaation paid by an employer to an
employee for perfornLng as an employee the servlces described in
paragraphs (1) through (5) of this subdivls ion (c) are not receiPtg
subject to the taxes inposed under such subdivlsl-on.rl
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B. That an employer-employee relationship did not exist between the

lndividuals performing maintenance services and Goldnan and Cubra; that sald

personnel were enployed by and their trages paid by petltloner' a separate and

dist inct business ent i ty.

That the bookkeeping entries recorded on petlEionerrs books and

records and the issuance of l-nvoices and checks as set forth ln FLnding of Fact

t t4rt  ef fectuate a t tsal-e of servicestt  between pet i t ioner and i ts subsidl .ar iee

within the meaning and intent of  sect lons 1101(b)(5) and 1105(c)(3) of the Tax

Law. ( l t " t ter of  tOZ Oefaw. ,  _ N.Y.2d _r

r e v r i n g .  9 9  A . D . 2 d  2 9 . )

C. That the nature of the work performed by the malntenance personnel

rrere servlces subJect to tax imposed under sect ion 1105(c)(3) of the Tax Law.

Since the maintenance employees did not perform interior cleanlng and

maintenance services, the exclusion of such servlces from the tax lmposed under

sect ion 1105(c) (5) of  the Tax Law l-s not appl lcable.

D. That the petitlon of Chapin & Fagin Divislon of GCF, Inc. ls denLed and

the Notice of Determination and Demand for Paynnent of Salee and Use Taxes Due

issued September 18, 1981, as revised per Finding of Fact t t2t t ,  ls suetalned.

DATED: Al.bany, New York

MAY 0 I 1985
STATE TNT COMMISSION

PRESIDENT
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