
STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petition
o f

Captree Ventures, Inc.
and Raynond trI. Ginmler

for Redetermination of a DefLclency or Revlsion
of a Determination or Refund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Period Ending 8/31/80.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he i.s an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the wlthin not ice of dectsion by cert l f led
mail upon Captree Ventures, Inc.rand Raynond 1I. Gimler the petLtloner in the
withln proceeding, by enclosing a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

Captree Ventures'  Inc.
and Raynond W. Ginmler
9 Seawane Rd.
E. Rockaway, NY 11518

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the excl-uslve care and custody of the Unlted States PostaL
Service withln the State of New York.

That deponent further says that the sald addressee ls the petltioner
hereln and that the address set forth on sald rrrapper is the last known address
of the pet i t loner.

Sworn to before me this
28 th  day  o f  June ,  1985 .

Authorize lster oaths
pursuant Tax Law sect ion 174
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Captree Ventures, Inc.
and Raymond W. GinnLer
9 Seawane Rd.
E. Rockaway, NY 11518

Gentlemen:

Please take notice of the declsion of the State Tax Comisslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the adminlstrative 1eveL.
Pursuant to section(s) tI38 of the Tax Law, a proceedlng ln court to review an
adverse decislon by the State Tax Coumission may be instltuted only under
Article 78 of the Civil Practice Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany Countyr nithln 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yourst

STATE TA)( COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEI^T YORK

STATE TAX COMMISSION

In the Matter of the Petl.tion

o f

CAPTREE VENTURES, INC.
AND MYMOND I^I. GIMMLER

DECISION

for Revlslon of a Determlnatlon or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perl.od Endlng August 31, :
1 9 8 0 .

:

Petltloners, Captree Ventures, Inc. and Raynond W. Glmnl-err 9 Seawane

Road, East Rockaway, New York 11518, flled a petition for revlston of a

determlnation or for refund of sales and uae taxes under Artlcles 28 and 29 of

the Tax Law for the perlod ending August 31, f980 (FIle No. 47453).

A fornaL hearlng was held before Frank A. Landere, Hearlng Officer, at the

offlces of the State Tax Conmlsslon, Butldlng /19, State Office Campue, Albany,

New York, on March 11, 1985 at 9:15 A.M. Pet l t ioner Raynond W. G{r"mler

appeared pro g and as presLdent of Captree Ventures, Inc. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. (Thonas Sacca, EBq.e of counsel) .

ISSUES

I. llhether petltlonera, Captree Venturee, Inc. and Raynond I{. Glnmler'

are llabLe for tax on the purchase of a vesseL.

II. If so, whether petitioners are llable for interest on the amount of

tax due from the due date to the date paynent Ls nade.

FINDINCS OF FACT

1. On Jul-y 29, 1983, the Audit Dlvlslon leeued a Notlce of Dete:cmlnatlou

and Demand for Paynent of Sales and Use Taxes Due agalnst the petltlonere'

Captree Ventures, Inc. (ttthe corporatlontr) and Raynond W. Glmmler, for taxes
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due o f  $2 ,450.00 ,  pLus  in te res t  o f  $813.47 ,  fo t  a  to ta l  amount  due o f  $31263.47

for the period endlng August 31, 1980.

The tax due was based on the purchase by petltloners of. a 1969 42-foot

vessel ldentlfled as "The I'Iake l"trakeril for $35r000.00.

2. On October 18, 1983, petltloners tlmel-y f1led a petLtlon for a hearlng

to revlew the notice of deternlnatlon.

3. In or about August of 1980, petltioner Glmler, a resldent of New York

State, arranged the purchase of I'The Wake Makertt from a certified broker at the

Toms Rlver Boatyard ln Toms Rlver, New Jersey. PetLtioner Gtmler was advlsed

by an offlclal of the Bank of North Amerlca, from whom he was negotlatlng a

$25,000.00 nortgage for the vessel, that by contlnulng the documentatlon that

lras presently on the vesseL and fornLng a DeLaware corporation, that New York

sal-es tax coul-d be avolded.

Petltioner Gimler was referred to Shlp or Sall Brokerage Co., Inc.

whlch arranged the formation of Captree Ventures, Inc., a Delaware corPoratlon'

for the purpose of purchasLng and ownLng the vessel. PetitLoner Glmnrler was

the presldent and soLe stockholder of Captree Ventures, Inc. Shlp or Sall

Brokerage Co.,  Inc. charged pet l t loner Gimler $545.00 for theee servlces.

4. It ls not knonrn whether petltloner Gl'nmler or the corporatlon

purchased the vesseL, but on Auguet 18, 1980, the vessel was purchased and

imediately transferred from lts New Jersey locatlon lnto New York State by

petitloner Glrnrnl-er.

5. PetLtloner Glumler, a registered New York State Lobbyiet and Publlc

Relatlons Consultant for the Uniformed Flre Offlcers Assoclatlon, used the

vessel for buslness and pleasure. The vessel remalned in New York State for

the remainder of 1980. For the entlre year 1981, the vessel- was used
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exclusLvely ln Connecticut. In 1982, the vessel was returned to New York State

at Sag Harbor and was used tn and around New York State untll June, 1984 when

Lt was sold and the mortgage paid. Captree Ventures, Inc. was dleeolved on

JuLy 26, 1984.

6. At the tLne of purchase of the veseel, the corporatlon nalntalned a

nexus ln New York State. In petltloner Glnmlerfs words, fr(the corPoratlon) ls

me in New York.r! Petitloner Glrnmler testlfled that the corporatLon had a

Delaware address; however, he dld not know what was located at that addrees.

Neither petltloner has alleged nor establlshed the conduct of buelnees

excluslveLy outslde New York State by petltloner Captree Ventureer Inc.

7. PetltLoner Glmmler was first made aware of a posslble tax liablllty on

the purchase of the vessel in a letter from the Audlt Dlvlslon on July 19,

1983. He contends that he should not be held L1ab1e for lnterest on the tax

due prlor to eald date. Petitloner Glmrnl-er aLso cLalns that he was advlsed by

a repreaentative of the Audlt DLvl.sion that interest would ceaee to accumulate

i f  he f l led a petLt lon for a hearing.

CONCLUSIONS OF I.AW

A. That sect lon 1l l0 of the Tax Law provldes, ln pert lnent part '  for the

lnposltlon of a use tax for the use wlthln thls state of any tanglble pereonal

proper ty  (Tax  Law S l l l0 [A ] ) .

B. That 20 NYCRR 526.L5 deflnes I'reeldent" wLth respect to lndlvlduals

and others to be:

"(") &91@. (t) Any lndivldual who malntalns a permanent place
of abode ln thl.s State is a reaLdent.

* * *

(b) Othere. (1) Any corporation incorporated under the laws of New
York'- anll-any corporatlon, assoclationr partnerehip' or other entity
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dolng business l-n the State or maLntaining a place of buslness in the
S t a t e .  .  . l l  .

C. That petl.tloners, Captree Venturee, Inc. and Raynond I{. Glnmler' were

resldents of New York State at the tl.me of purchase of the vessel and were

therefore llable for use tax pursuant to sectlon 1110(A) of the Tax Law on the

use of said vessel in New York State.

D.  That  sec t lon  1145(a)11) ( f l )  p rov ides :

"(1i) If the tax conmlesion deternlnes that such fatlure or
deJ,ay was due to reaaonabLe cause and not due to wllLful neglect' lt
ehall remLt aLL of such penalty and that portLon of such intereet
that exceeds the lnterest that wouLd be payable lf such lntereat ltere
computed at the rate set by the tax conmisslon pursuant to sectlon
eleven hundred forty-two.. . t t .

There is no provisLon Ln the Tax Law for the remisslon of lnterest

Lnposed at the mLnimum statutory rate.

E. That the petltl.on of Captree Venturee, Inc. and Raynond til. Glmler le

denled.

DATED: Albany, New York

JUN 2 8 1985
STATE TAX COMMISSION

PRESIDENT
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NO INSURANCE COVERAGE PROVIDED--HOT 
TON INTERNATIONAL MAIL

(See Feverse)
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