
STATE

STATE

OF NEW YORK

TN( COMMISSION

In the Matter of
o f

c & R o i l &

the PetLt lon

Gas Corp.
AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficiency or Revision
of a Deternlnation or Refund of Sales & Use Tax
under Artl-cle 28 & 29 of the Tax Law for the
P e r i o d  I 2 l r / 7 3  -  2 1 2 9 1 8 O .

State of New York :
s s .  :

County of Albany ?

Davld Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
15th day of February, 1985, he served the wlthin not lce of Decision by
cert i f ied nai l  upon C & R 011 & Gas Corp.r  the pet i t loner in the wlthin
proceedLng, bl  enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

C & R 0 1 1 & G a s C o r p .
184 East Union St.
A1-legany, NY 14760

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t loner.

sald addressee ls the pet l t ioner
said wrapper is the last known addrees

Sworn to before me this
15th day of February, 1985.

t to in ster oat
pursuant to Tax" Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtLon
of

C & R O t l & G a s C o r p .

for RedetermLnation of a Deflciency or RevisLon
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  1 2 / L / 7 3  -  2 / 2 9 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmisslon, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the wlthin not ice of Decislon by
cert i fLed mai l  upon J. Michael Shane, the representat lve of the pet l t loner ln
the wlthin proceedLng, by encl,osing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

J. Michael Shane
Shane & Fraoz
125 South  Un ion  St . '  P .O.  Box  468
Olean, NY 14760

and by deposltlng same enclosed in a postpaid properly addressed ltrapper ln a
post off ice under the exclusive care and cugtody of the Unlted States Postal
Service wl"thin the State of New York.

That deponent further says that the satd addressee is the rePresentatlve
of the petitioner hereln and that the address set forth on saLd wrapper ls the
last hnown address of the representatlve of the petltioner.

Sworn to before me thls
15th day of February'  1985.

T//4/ZZ, t-/'-l
thor ized to nister oat

pursuant to Tax Law sectiorr 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 15, 1985

C & R O i 1 & G a s C o r p .
184 East Union St.
Allegany, NY 14760

Gentlemen:

Please take not ice of the Decislon of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adminLstrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse declsion by the State Tax Conmlssion rnay be Lnstituted onl-y under
ArticLe 78 of the Civll Practice Law and Ru1es, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date  o f  th ls  no t ice .

Inquiries concerning the computatl-on of tax due or refund allowed in accordance
with this declsion mav be addressed to:

NYS Dept. Iaxation and Finance
Law Bureau - Litigation Unlt
Buil-ding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very trul-y yours,

STATE TAX COMMISSION

cc: PetLt ionerts Representat l"ve
J. Michael Shane
Shane & Franz
125 South  Un ion  St . ,  P .O.  Box  468
Olean,  NY 14760
Taxing Bureaurs Representative



STATE OT NiI{ YORK

STATE TN( COMMISSION

In the I'tatter of the Petitlon

o f
:

C & R OIL & GAS CORPORATION

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxeg under Artlcles 28 and 29 z
of the Tax Law for the Perlod December l, L973
through February 29, 1980. :

DECISION

Petitioner, C & R 011 & Gas CorporatLon, 184 East Union Street, Allegany,

New York 14760, filed a petl.tion for revLsion of a determlnatLon or for refund

of sales and use taxe6 under ArticLes 28 and 29 of the Tax Law for the perlod

December l ,  1973 through February 29, 1980 (Fi le No. 38975).

A snal-l claLms hearlng was held before Rlchard L. I'Ilckhan, Ilearlng Offlcer'

at the offlces of the State Tax Cornrnisslon, 65 Court Streetr Buffalo, New York,

on Septembet 20, 1984 at 1:30 P.M. Pet l t ioner appeared by J.  l , I lchael Shane,

Esq. The Audlt Divlsion appeared by John P. Dugan, Esq. (Deborah Dtr5rer, Esq.,

of counsel,) .

ISSUE

I{hether the retail purchases by petltloner of radio equlpment, heavy

constructlon equipment and the servlces of repalrlng the heavy constructlon

equLpnente Br€ exempt from the retail sales tax and the compensatlng uae tax

pursuant to sect ion 1115(a) (12) of the Tax Law.

FINDINGS OF FACT

1. Petitloner, C & R 011 & Gas Corporatlon, dril-ls and produces o11 and

gas wells ln western New York and northwestern Pennsylvanla. For the perlod

under revlew, petltioner operated as a contract driller, drll-ling welle for
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others. At present,  Lt  operates the we1ls that l t  dr l lLs. Slnce i ts lncept ion'

petitloner has been fanlly owned and operated. It has 19 empJ-oyees.

2. On August 27, 1982, as the resuLt of an audlt ,  the Audit  DlvLslon

lssued agalnst petiti.oner notlces of determlnatlon and demand for paynent of

sales and use taxes due nunbered 5820827I46C and 5820827I47C. Sald not ices

covered the period Decenber 1, 1973 through Februaty 29, 1980 and assessed an

aggregate tax due of $26,010.43 plus penal- ty and interest.

3. Prior to the hearingr the parties reached an agreement whereunder the

tax due agsessed in the aforesald not lces was revlged to $16,710.31. At the

hearing, petltioner conceded that $21457.07 of the revised tax due attributable

to  recur r ing  purchases  [$1 ,478.82 ]  and purchases  o f  d iese l  fue l  [$978.25 ]  was

properly assessed. The amount ln dlspute ls $L4,253.24 whlch represents the

tax assessed on the retaiJ- purchases of the petitioner of radio egulpmentl

heavy construction equipment and servlces to repair the constructlon equipment.

4. During the period December, 1973 through Februaryr 1980, petltloner

purchased a Motorola radlo system, replacement radlos and walkle talkl.es at a

cost of  $131,664.O3. The radio system had extended capabLLltLes lncludlng the

capabillty to remotely control the pumps on the wells, but was pr{marlly used

for volce coumunicatLon. Sald message transmlsslons normally pertalned to

equipnent fallures or emergencies due to personal lnJuriea at the drill slte or

the unexpected I'blow-outrr of a wel-l. The radios whlch petltloner lnstalled ln

its corporate office at 184 East Union Street, Al-J,egany, New York' the homes of

fanily members, corporate vehlcLes and at the job site locations were excluslvel-y

used for business purposes.

5. Prlor to the actual drlll lng of an o11 or gas wel1, roads nust be

constructed in order to get the personnel- and drilJ-ing equlpment to the driLl
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si te and the dr i l l  s i te must be readled for dr i l l ing operat ions. Thereafter,

the roads must be maintained to al1ow service vehicles access to the drlll elte

and the dr l l l  s l te cleared of dr i l l -  cutt ings.

6. Durlng the audit period, petitloner purchased two D-8 buLl-dozera at a

cost of  $16,000.00. The bul ldozers eut the access roads, bulLt and l ined the

pits at the drlll sites, removed the drlll ing equlpment from lowboys and other

transportation vehicles, pulled the drill ing equl-pment to the drlll sites,

pushed said equipment lnto position and assisted the service vehl.cles ln

entering and exiting from the drlll sltesr partlcularly under foul condl.tlone.

7. Petltioner purchased two Caterplllar ecrapers and one Galion grader at

a cost of  $51500.00. Ttre apparent use for the scrapers and grader was cuttLng

and gradlng the two access roadsl ln the orlglnal constructlon phase of elte

development and the grading of said roads under a regular mal.ntenance program.

8. In 1980 pet i t loner purchased a wlnch for atrachment to a bul ldozer at

a cost of  $2,050.00. Said winch pulJ-ed through muddy accesa roads those

vehicl-es whlch were unable to reach a drlll slte under the vehiclets own polter

and which a bulldozer could not push because the vehl.cle lacked appropriate

pushing devices.

9. Pet i t ioner purchased at a cost of  $231500.00 two backhoes nalnly for

casJ.ng off surface \tater before a drll-l caslng was placed ln a hole ln the

ground. The backhoes also removed debrls (small rock pieces) which came from

the hole drilled ln the ground, trenched opentngs for the installatlon of

sluess pipes j-n the access roads, llfted malfunctloning productLon eguipment

lbo access roads were normally constructed from the pubJ-lc
dri1l slte. Heavy materials were haul-ed over one road and
such as plck-up trucks and service vehicles travelled upon

hlghway to a
l-lghter materlals
the second road.
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onto service vehicl-es for removal and repair at a servlce center and llfted

onto trucks that ptping remalnlng at the dr1L1 slte after the completlon of an

oil- or gas welJ-.

10. At the hearlng, petLtloner did not nake known the amount of time that

the specifi.c heavy constructlon equipment nas used performlng the lndlvldual

tasks as described ln Flndlngs of Fact tt6tt through "9t'. It is not known

whether petitioner naintalned cost records which dlsclosed thls type of lnforna-

t ion.

11. 0 'n audit  of  pet i t ionerrs books and records, the auditor for the fudl t

Divlsion determlned that repairs were made to the heavy conatructlon eguipment

described above at a cost of  $171823.11. Due to account i-ng errors on the Part

of the petitioner, postlngs ln the total- amount of $14r 468.36 to the repair

account actuall-y repreaent the purchase of parts for a Joy booater comPressor

($11r163.80)  and the  purchase o f  par ts  and a  t rack  fo r  a  bu l ldozer  ($3r304.56) .

The Audit Divislon conceded that slnce the Joy booster compressor was ueed

directl-y in the production phase of produclng an oiL or gae weL1, tax on the

amount of $11r163.80 was to be excl-uded fron the assessnent.

CONCLUSIONS OF LAW

A. That section 1f15(a) (12) of the Tax Law currently exempts from the

retall sales tax and the conpensati.ng uae tax:

ttMachlnery or equlpment for use or conaumption directly and predomi-
nant ly 1n the product lon of tangLble personal property (and) gas.. . for
sale, by.. .extract i .ngr . . .but not including parts l t l th a useful  Li fe
of one year or less or tools or supplles used in connection with such
machinery (or) equlpment... This exemption shaLl lnclude all pLpe'
plpel lne, dr l I l - ing r lgs, service r igs, vehicles and associated
equipnent used in the drlll-ing, production and operation of o11, gas'
and solutlon ml-nlng activi-ties to the polnt of sale to the first
comrnerclal purchaser. rl
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B. That sect ion 1ff5(a) (12) of the Tax Law was amended to include rralL

plpe, pipeline, drill-l-ng rigsr service rlgse vehlcles and assoclated equipment

used ln the drilLlng, production and operation of oi1, gas and soLutlon nining

actl-vities to the point of sale to the flrst comerclal purchasertt by Chapter

846 of the Laws of 1981. Said amendment becane effective on August 261 198f.

Its effect rilas prospective only and accordingJ-y nas not appllcabJ-e to the

period at issue. (Uatt.r ot f"viroga", , State Tax Comnissl.on, November 22,

1 9 8 4 ) .

C. That 20 NYCRR 528.L3(b) (1) (1i) defines the term "productlonrr to

include:

"the productlon line of the plant startlng with the handling and
storage of raw material-s at the pJ-ant site and eontinuing through the
last step of production where the product is flnlshed and packaged
f or sa1e. I t

D. That 20 NYCRR 528.I3(b) def ines "direct ly[  as fol lows:

"(1) fDlrectlyt means the machinery or equipment must, durlng the
product ion phase of a process,

(i) act upon or effect a change ln materlal to form the
product to be sold, or

(1i) have an active causal relationship ln the production of
the product to be soLd, or

(11i) be used ln the handllng, storage or conveyance of naterial-s
or the product to be sold, or

(iv) be used to place the product to be sold 1n the package in
which lt w111 enter the stream of coumerce.

(2) Usage in activlties collateral to the actuaL productlon process
is not deemed to be used direct ly ln product lon.rr

E. That the radio equipment and heavy construction equlpment whlch

petitloner purchased is not used rrdirectlytt ln productlon wlthln the meanlng of

Tax Law sect ion 1115(a)(12) and regulat ion sect lon 20 NYCRR 528.13. They lack



a sufficlent intimate nexua

Packer, Inc. v. Heckelnan,

-6-

with the productlon process (See Rochester Independent

83 Mlsc.2d, L0643 Matter of Envlrggga$g, (Sgpra)).

F. That the exemptLon provided in sect ion 1115(a) (12) of the Tax Law le

appllcable to machlnery and equipment and parts purchased therefor. The

exenption does not extend to the servlces of malntalnlng, repalrlng or servlclng

said machlnery or equipment.

G. That the petition of C & R 011 & Gas Corporatlon ls granted to the

extent provided in Findings of Fact r'3" and "11r'. The Audit DlvLsion le hereby

directed to accordingly modify the notices of determinatlon and demand for

payment of sales and use taxes due lssued August 27, L982. E:rcept as ao

granted, the pet l t lon ls ln al l  other respects denled.

DATED: Albanyr New York STATE TAX COMMISSION

FEB 15 1985
PRESIDENT
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RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL
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RECEIPT FOR CERTIFIED TAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL
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