
STATE OF NEI^I YORK

STATE TA)( COMMISSION

of
Brooklyn Navy Yard Devel-opment Corp.

(Fornerly Connnerce Labor Industry Corp. of

for Redeterml-natlon of a Deficiency or Revisl
of a Determination or Refund of Sales & Use T
under Article 28 & 29 of the Tax Law for the
Per iod  6  |  |  /78-5  131/81 .

State of New York :
s s .  :

County of Al-bany :

David Parehuck, being duLy sworn, deposes
of the State Tax Connission, that he is over 18
8th day of May, 1985, he served the withln not i
upon BrookJ-yn Navy Yard Development Corp. (Fo
Corp. of  Kings),  the pet l t iooer ln the wlthin
copy thereof ln a secureLy sealed postpald wrap

Brookl-yn Navy Yard Devel-opment Corp.
(Formerly Conrmerce Labor Industry Corp. of
Brookl-yn Navy Yard
Brookl-yn, NY 11205

and by depositlng same enclosed in a postpald
post offLce under the excl-usive care and cust
Servlce lrlthln the State of New York,

That deponent further says that the said
hereln and that the address set forth on sald
of the pet i t ioner.

Sworn to before me this
8th day of May, 1985.

AFFIDAVIT OF MAILING

nd says that he Ls an empl-oyee
years of age, and that on the
e of Decisl.on by certifled nal1
rly Comerce Labor Industry

, by enclosing a true
er addressed as fol-lows:

Klngs)

1y addressed wrapper ln a
of the Unlted States Posta1

ssee is the petltloner
r is the last knoltn address

ster oat
sect lon



STATE OF NEW YORK

STATE TAX COMMISSION

t te r  o
o f

Brooklyn Navy Yard Development Corp.
(Fornerly Cormerce Labor Induetry Corp. of Kl AFFIDAVIT OF MAILING

nd says that he is an employee
years of age, and that on the

the petltloner ln the wlthln
a securely sealed postpald

ly addressed wrapper in a
of the United States Postal

sgee Ls the rePresentative
sald wrapper is thet forth on

pet i t ioner.

8th day of May' 1985, he served the wLthin not of Decislon by certifled nalL

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes
of the State Tax Cornrnisslon, that he is over 18

upon James H. TulLyr Jr.,  the representatlve of
proceedlng, by enel-osing a true eopy thereof ln
wrapper addressed as follows:

James II. Tully, Jr.
DeGraff, Foyr Conway, Holt-Harrle & Mea1ey
90 State Street
Albany, NY 122071780

for Redetermination of
of a Determi.natlon or
under ArticLe 28 & 29
Per iod  6  /  I  /78-5  131/81 .

and by deposlting
post offLce under
Servlce wlthin the

That deponent
of the pet l t loner
last knortn address

a Deficiency or RevLs
Refund of Sales & Use T
of the Tax Law for the

same encLosed in a postpaid
the excLusive care and cust

State of New York.

further says that the sald
hereln and that the address

of the representatlve of the

Sworn to
8th day

before me thls
o f  May '  1985.

Bter
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S T A T E  O F  N E W  Y
S T A T E  T A X  C O M M I

A L B A N Y ,  N E W  Y O R K

May 8, 198  5

Brooklyn Navy Yard Development Corp.
(Fornerl-y Commerce Labor Industry Corp.
Brooklyn Navy Yard
Brooklyn, NY IL205

Gentlemen:

Please take not ice of the Decieion of the Stat
herewith.

You have now exhausted your right of revlew at
Pursuant to sect ion(s) 1138 of the Tax Law, a
adverse decislon by the State Tax Conmission
Artlole 78 of the Clvll- Practice Law and Rules
Supreme Court of the State of New York, A1bany
date of thls not lce.

Inqulries concernlng the computatlon of tax
with thls decl-slon may be addreseed to:

NYS Dept. Taxation and B
Law Bureau - Lttigatlon
Buildlng /f 9, State
Albany, New York 12227
Phone # (518) 457-2070

PetLtl.oner I s Representatl.ve
Janes II. Tully, Jr.
DeGraff , Foy, Conway, Hol-t-Harris & lIealey
90 State Street
Albany, NY 12207f780
Taxing Bureaurs Representatlve

R K
S I O  N
r2227

Tax Connrieslon enClosed

the adminlstratLve level.
ln court to revlew an

be instltuted onl-y under
and must be comenced in the

ty, wlthln 4 months from the

or refund aLlowed ln accordance

truly yours'

.TE TN( COMMISSION

c c :



FINDINGS OF F

1. On or about June 30r 1966, the Unit

York Naval Shipyard, also known as the Brookl

and on June 10, I97O, conveyed said premises t

2. Petitioner, Brooklyn Navy Yard DeveL

Local developnent corporation then known as

of Kings, entered into a lease of a port lon of

York on December 17, I97L. I t  was the obJect l

City of New York that pet i t ioner sublease port

industry and thereby lncrease Job opportunlt

the faci l i ty.

3.  On November 20, 1981, as the result  o

Division issued to petltloner a Notice of Dete

of Sales and Use Taxes Due in the anount of $6

period June 1, L978 through l{ay 31, 1981.

status for ut i l l t ies from Conso]- idated Edlson

tioner had not pald use tax on self use of uti

an assessment of tax on $3331765.00 in ut i l i ty

during the audLt period, resulting in a use ta

Revlew of util lty sales for the audit period d

biJ-ling one of its subtenants, S & F Warehouse

1980' but S & F Warehouse refused to accept re

on lts lease wlth petltioner in which petlt

for such tax ln the pastrr .  Review of electr lc

States of Amerlca closed the New

Navy Yard, BrookJ-yn, New York,

the Cl.ty of New York.

nt Corporatlon, a non-proflt

rce Labor Industry Corporatlon

the.premlses wlth the Clty of New

e of both petltLoner and the

ons of the demised premises to

ln the nelghborhoods surrounding

a flel-d audLt, the Audit

and Demand for Paynent

pl-us lnterest, for the

t lon

ities and the auditor recornrnended

charges for pet i t ionerrs use

l iab i l i t y  o f  $26,70L.20 .

losed that pet i t loner started

for ut iLlty use as of August 1,

lb l l l ty for the tax'  based

had "accepted responslblllty

111s dlscloeed that pet l t ioner

(sic) purchased dlrectly fron

,49 r .92 ,

The fleld audit report reveals that titloner had requested exempt

of Septenber 1, 1980. Pet l-

had orlginall-y been taxed on "a11 utility bil
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Con Ed, and that a credlt was subsequently t

or product lon exempt (4%) sales." Accordlngl

petltloner for utll ity sales made to S & F Wa

was remi t ted)  o f  $509,759.00 ,  resu l t lng  ln

4, Petitioner lras formed as Conrmerce

under the Membershlp Corporations Law of the

L966. The certificate of incorporation prov

(upon whlch no

exempt (010

assessed

sales tax

1e6 tax  l iab iL l ty  o f  $40 '780.72 .

r Industry Corporatlon of Klngs

te of New York on Februaxy 2L,

,  in part '  as fol lows:

tory, and lessening the
b l 1 c  l n t e r e s t . . . "

t attemPt to lnfl-uence
partlclpate or lntervenet
mpaign on behalf of or in

ficers, members or employees
u1ly entltl-ed to recelve

given by Con Ed for

the Audlt Divislon

"sEcoND: The corporatlon shall be a nonproflt local
development corporation organized under ticl-e XIX of the MemberehlP

for the charitable orCorporations Law and operated excluslvely
publlc purposes of relievlng and reducing unenploynent, promoting and
providing for additlonal and maximum emp )ruent, betterl-ng and
nalntalning Job opportunlties, lnstruc of (sic) training lndivld-

les for such Jobs, carrytng
alding the terrltory in

conducted by attractingwhlch lts operations are principall-y to
new Lndustry to such territory or by aglng the development, of,

uals to improve or develop their capabili
on scient l f ic research for the purpose of

or retention of, an tndustry in sald ter
burdens of government and actlng ln the

A11 lncome and earnings of the corporati
for lts corporate purposes or accrue and
Development Authorl-ty. No part of the i
corporatlon shall- lnure to the beneflt or
dLstrLbut ion of l ts property or assets be
prlvate person, corporate or indl.vldual,

FIFTH: The corporatlon shall
legislation by propaganda or otherwise,
dlrectLy or indirect lyr Ln any pol i t lcal
opposition to any candldate for publlc of l ce .

THIRD: The corporation shall a nonprofit corporation.
shall- be used exclusively
paid to the New York Job

ome or earnings of the
profit of , nor shal-l any
made to any menber or
r any other prlvate lnter-

e6t,  provided that,  the corporat ion may y loans and repaY contrl-
buttons (other than dues) nade to it, but
that any such contributions may not be aL

only lf and to the extent
Le as a deductlon in

conputlng taxabl-e income under the inte revenue code of L954.

* r t *

SIXTH: None of the directors'
of the corporatlon shal-l receive or be
any pecunlary proflt fron the operation t f but nay recelve
reasonable compensatlon for services re
ln effecting one or more of lts corporate

and property del-lvered
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5. The lease between petitioner and the

1971 referred to pet i t ioner as a I 'non-prof l t

and stated that Chapter 1061 of the Laws of 1

facilltles to create and improve job

enployment, trainlng and educatlon in emp

and a governmental function, and further stat

enter into the lease for lndustrial deve

ty of New York dated Decenber

aL development corporationrt

8 deternlned that eetabl-ishlng

ies and to provlde equlpment,

t skillsr was a publlc PurPose

that the partiee deslred to

, nanagement and operatlon for

L7 ,

I
sala purposes.

6. Art ic le 4 of the lease

factors, annual Base Rental and

Sect ion  4 .022A.  o f  the

Base Rental, petitloner was to

Rental:

provlded that ent

annuaL Addlt t

nas to be composed of two

Rental.

after paynent of the annual

New York an annual Additional

nt of the annual Base
to (petitloner) from the
from, the Denlsed Prenlsesr

lch amount to expenses

lease provLded

pay to the City

hat

o f

rrwhich shall be the balance, after the pa
Rentalr of all rents and other payments
operatl.on, use and occupancy of, or derLv
after deducting therefrom (certain ltems
pLus a reserve fund.)t t

7.  Sect ion 16.01 of the lease provided t

util l.tles and services lncludlng. . .electrlclty

p r e m l s e s . . . t t .

Sect lon L6.02 provided that pet i t ione

furnished electr lc l ty. . .as requi.red by Occupan

Demised Premises or other sources to Occupants

petitioner "shall pay for al l

to or used on the denl-sed

'rshall furnish or cause to be

s, from the power pl-ant on the

of the Demised PrenLees.rr

I 
Th" Board of Estinate of the Clty of New

Board of the Borough of Brooklyn approved the
ork and the Borough Inprovement
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8. The lease was amended on December 30r

sec t lon  4 .02 tAL to  read as  fo l lows:

t'After rental arrearage has been ful
shall pay over to Clty 75% of, any Additl
2574 of any Additional Rental due, provld

certificate of incorporatlon under sectlon 803

Law.2 The certlficate of anendment changed pe

Yard Development Corporation. The certlflcate

petltioner nas a corporatlon as defined in

of the Not-for-Profit Corporatlon Law and a

20L and l4Ll  of  said law' which provlde'  in pa

LO2(a)  (5 )  N-PCI :  " . . .a  corpora t lon .
lncome or proflt of which ls dlstrlbutab
benef i t  of ,  Lts members, directors or off
permltted under this st.atute.tt

may be formed for any lawful business pu
publtc or guasl-publ-lc obJective.rl

1411(b) N-PCL: rrA local development
corporation under thLs chapter (the Not-f

10. Durlng the perl-od at issue' petitione

S01(c) (4) of  the Internal Revenue Code.

1977 to, inter alla' add a new

sat lsf led by LESSEE' l t
Rental due and retain

that such 257. penltted to
or the developmentr redevel-

of the Not-for-Profit Corporation

itionerrs name to BrooklYn NavY

of amendment aLso etated that

ragraph (a) (5) of  sect ion 102

C corporatlon under sections

be retained by LESSEE shall, be used only
opment and construction of faclllties wlt
which would further the objectives of the

n the denised prenises
Urban Renewal Plan.tt

9. On June 28' 1982' Petitioner flled a rtlflcate of amendment to lts

t ,  as

.  (2 )
t o ,

rs

fol-lows:

no part  of  the assets'
or enures to the
except to the extent

20I N-PCL: "Type C - A not,-for-prof t corpoxatLon of thls tYPe
se to achieve a lawfuL

corporation ls a tYPe C
-Prof l t  Corporat ion Law).t t

\ras exempt under Section

11. On October LZt L982, the Internal Senrice issued a letter

stating that it had determined that petltioner s exempt from Federal lncome

tax under sect ion 501 (c) (3) of  the Internal Code. The exemPt statug

2 Th" Not-for-Proflt Corporation Law r and, ln effect,  rePlaced the
1 ,  t 9 7 0 .Menbershlp Corporations Law effective SePtembe



was granted wlth the understanding that petltl

of  lncorporat ion so that the pet l t lonerrs pur

purposes of an organization exempt under sectl-

Revenue Code. The letter further stated that

adding to the certificate of lncorporation the

I'THIRTEENTHTT and ITF0URTEENTHT' ln Flndlng of Fa

concluded that rr( t )his let ter supersedes and

1966 which stated that your organizatlon was

the Code. r l

12. On October 19, L982, pet i t ioner f l led

Eo i ts cert i f lcate of incorporat lon under sect

Corporation Law. The amendment, inter alia,

relatlng to Federal tax exempt status and the

dissolut ion:

"THIRTEENTH: Notwithstanding any orher p
the Corporation is organized exclusively
fol lowlng purposes: rel ig ious, chart tabl
publ ic safety,  l i teraryr or educat lonal p
national or international anateur sports
part of lts activities invol-ved the p
or equipment),  or for the prevent ion of
an ima ls ,  as  spec i f ied  in  Sec t lon  501(c ) (3
Code of 1954, and shall not carry on any
be carried on by a corporation exempt f
Section 501 (c) (3) of the Internal Revenue

FOURTEENTH: In the event of dlssol-ution,
and property of the Corporation shal-l af
thereof be distrlbuted to such organlzat
Section 501 (c) (3) of the Internal Revenue
or to another otganLzation to be used in
Judgnent of a Justice of the Supreme Cour
who wlll best acconpllsh the general pu
tLon was formed.t '

r would amend lts certlflcate

s did not go beyond the

501 (c) (3) of  the Internal

couLd be accompllshed by

paragraphs referred to as

t rr12rr,  infra. The let ter

lfles our letter of Februaalr

t  under sect lon 501 (c) (4) of

another certiflcate of amendment

on 803 of the Not-for-Profit

the fol-lowing artlcles

lscrlbutlon of aasets upon

ovisj .on of these art lc les,
or one or more of the
, scient i f ic,  test lng for
rposes, or to foster
omPetition (but only lf no

on of athlet ic faci l l t les
elty to chlldren or
of the Internal Revenue
tlvlties not permltted to
Federal lncome tax under

Code of L954.

all of the renaining aesets
t necessary exPenseB

as sha1l qual.ify under
Code of L954, as amended'

ch manner as in the
of the State of New York

for whLch this corpora-
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wereArtlcles I'TIIIRTEENTHII and I'FOURTEENTH,'

of the Internal Revenue Service ln lte

ed to conply wlth

f  October 12, 1982

the understandlng

(Findlng of

E:<enpt Organization CertLflcate naming petit

from paynent of New York State and local sales and use tax.

Ie t te r

Fac t  r r11" ,  jSE) .

13. Onr November 5, 1982, the Department o

L4. In a let ter dated December 1, L982, t

Flnance stated that pet l t ionerrs sales of elec

15. The Audit Division contends, ln eff

exempt status pr lor to October L2, 1982, when

lssued l ts let ter stat lng that pet l t ioner was

The Divlsion maintains that prlor to sald

the organlzat lonal test under sect ion 501(c) (3

and that it also failed to sustain lts burden

tlonal test under satd sectLon was met. Ihe Dl

status cannot be appJ-ied retroactively.

Petltioner, however, contends that Fe

necessarlly control-J-lng and that a sale by or

cr i ter ia of sect ion 1l l6(a) of the Tax Law is

16. Petitioner and the Audit Dlvlslon sti

issues are the same, the decision in thls matt

purposes of the State Tax Conmission of the

local sales tax f i led by pet i t ioner for the pe

August 31, 1982 ln the amount of $253,458.75.

Taxatlon and flnance lssued an

r as an organizatLon exemPt

Department of Taxatlon and

rlc i ty t tare not subJect to taxrr.

, that petitloner dld not attain

he Internal Revenue Servlce

xempt from Federal lncome tax.

, petitl.oner falled to meet

of the Internal Revenue Code

f proof to show that the opera-

islon maintains that exempt

ral exempt status ls not

an organizatTon meetlng the

t subJect to sales or uae tax.

lated and agreed that since the

r will also be determlnatlve for

lication for refund of state and

lod September 30r L979 to
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CONCLUSIONS OF

A. That sect ion 11t6(a) of the Tax Law

fol lows:

desr in pertlnent partr as

provided in this sect ion, any sale or
of the fo1 or any use or occupancy
not be subj

a r t l c le :
ct to sales and comPensatlng

at or comunlty chest,
exclusively for religious'
safetyr l l terary or

1 or internatlonal amateur
lts activities lnvolve the

),  or for the prevent ion
of the net earnings of
shareholder or indivldual'
lch is carrylng on propa-

6(a) of the Tax Law, in that the

exempt from taxationr whll-e the

by or to the organlzation shall

NYCRR 529.7 (a), whlch became

the periods at lssue,)

sect ions 1116(a) (4) of  the Tax

the State Tax Commisslon ls not

ce as to exempt organizatlon

on of status under section

" (a) Except as otherwise
amusement charge by or to any
by any of the following sha1l
use taxes imposed under this

ganda, or otherwise attempting to inf e legislat lon, (excePt as
tlon five hundred one of
nineteen hundred f Lfty-four,

in, or intervene in
of statements) r  any pol l t lcal

campaLgn on behalf of any candldate for l l c  o f f i c e ; r f .

The above paragraph (4) is vlrtually identical

501 (c) of the Internal Revenue Code (rrl,ist of

to paragraph (3) of sectlon

empt Organlzat lonsrr) .  I t  le

noted, however,  that sect ion 501(a) of the In rnal Revenue Code dlffers

, r * *

(4) fury corporat lon, assoclat ion'  t
fund or foundation, organized and oper
chari tabl-e, sci .entLf icr test ing for publ
educat ional purposes, or to foster nat
sports competitton (but only lf no part o
provision of athlet ic facl l i t ies or equi
of cruelty to children or animal-s' no pa
which inures to the beneflt of any privat
no substantial part of the activlties of

otherwlse provided ln subsection (h) of s
the United States internal- revenue code o
as amended), and which does not participa
(including the publishlng or distrlbuting

somewhat from the opening phrase of sectlon 11

former provides that the organLzation shal1 be

latter provldes that a sale or amuseuent char

not be subject to sales or use tax. (See also

effectlve on Novembet 24, L982, whlch was afte

B. That notwlthstandlng the sinllarity

Law and 501(c) (3) of the Internal Revenue Code

bound by a rullng of the Int,ernal Revenue Serv

status, but rather can make lts own determlnat
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1116(a)  (4) .  (s* . ,  20 NYCRR 529.L( j )  (1) ,  whi

1982, but whlch represents the long-standlng

C. That a recently adopted regulation,

aLso was effectlve November 24,

!.cy of the State Tax Corlmisslon. )

NYCRR 529.L(d) (2),  whlch was

r t ,  as  fo l lows:

have qualifled for exenpt
Part are refundable. Thls
received certi.fLcatlon of
ces Bureau at the tlme of
or organlzat{on is required

tlons ln order to quallfy

ional and operational testa

the perlods at issue.

for charltable and educatlonal

effect lve on September 24'  1984, provldes, in

"(2) Taxes paid by any person or atlon whlch at the tlne
of the sale upon which tax nas paid would
status pursuant to the provisions of this
w111 be true even if the taxpayer has not
lts exenpt status from the Technical Serv
the transact ion.. .  However,  when a per
to amend its documents or change lts oper
for exemptlon, the organlzatlon wllL not entltled to refund of
taxes paid on purchases prlor to the eff tlve date of the amendnent
o r  c h a n g e . . . t t .

D. That petitioner net both the organiza

under sect ion 11f6(a)(4) of the Tax Law during

(1) The Organizational Test

(a) Art ic le I 'SEcoNDrr of pet l tLonerts cert

that petitioner was to be organized and operat

purposes (Finding of Fact tt4t', 
-1gg.).

(b) Artlcle "THIRDTT of said certlficate p

ficate of incorporation provldes

income or earnings shall lnure to the beneflt

property or assets be made to any prlvate per

ovides that no part of the

f, nor any dlstributlon of lts

, corporate or indivldual. In

fact, sald article provides that any lncome no used for pet i t ionerts corporate

Job Development AuthorltY.purposes was and is to be paid to the New York

(Finding of Fact "4",  -W,).

(c) Article ttFIFTHil of sal.d certificate p ldes that petltloner ehall

neither attempt to Lnfluence legisJ.atlon by p or othemlse or

participate or intervene, dlrectly or lndirect , Ln any politieal campalgn on

pubJ-lc office. (Flndlng ofbehalf of or in oppositj-on to any candidate f

Fact rr4rr ,  supra).
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STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Petltlon

o f
3

BROOKLYN NAVY YARD DEVELOPMENT CORPORATION DECISION
(FORMBRLY COMMERCE LABOR INDUSTRY CORPOMTION :

OF KINGS)
:

for Revlslon of a Determination or for Refund of
Sales and Use Ta:res under Articles 28 and 29 of :
the Tax Law for the Period June 1, 1978 through
l" lay 31, 1981. 3

Petltioner, Brooklyn Navy Yard Developnent Corporation (Formerly Conmerce

Labor Industry Corporatl-on of Klngs), BrookJ-yn Navy Yard, Brooklyn, New York

11205, f lLed a pet i t ion for revlsion of a determLnatLon or for refund of sa].ee

and use taxes under ArticLes 28 and 29 of, the Tax Law for the perlod June I'

1978 through May 31, f981 (Ft le No. 35927).

A fornal hearlng was held before Robert F. Mulllgan, Hearlng Offlcer' at

the offlces of the State Tax Co'nmlsston, 1\ro World Trade Center, New York, New

York, on l lay 9, 1984 at 1:00 P.M., with al l -  br iefs to be subnit ted by July 20r

f984. PetitLoner appeared by DeGraffe Foy, Conway, Holt-Harrls & Mealey

(Janes H. Tul ly,  Jr. ,  Esq.,  of  counsel) .  The Audit  Divls ion appeared by

John P. Dugan, Esq. (Wil l lan Fox, Esq.,  of  counsel) .

Whether petitioner was an exempt organlzatlon wLthin the meaning of

sectlon ff16(a) (4) ot the Tax Law and consequently ts not llable for sales and

use taxes on (1) sel f  use of electr ic i ty and ( i l )  sales of electr lcLty to a

subtenant.
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Thus, while the precise langauge of the amendments required by the

Internal Revenue Service differed somewhat from the langauge contained ln the

certiflcate of incorporation as origl"nally flled, ln substance Artlcles rrSECONDrr,

ItTHIRD", and ttFrFTHtt are the same as the added Articles t'THTRTEENTHTT and

I|FOURTEENTH'| . (Flnding of Fact t'12tt, supra).

It ls noted that petitl-oner did not chal-lenge the Internal Revenue

Servicefs requirement that it amend lts certificate of lncorporatlon. ObviousJ,yr

it chose the quicker and J-ess expensive alternative. It lt also noted that

pet l t loner already had Federal  exempt status under sect ion 501(c)(4) of the

Internal Revenue Code (i.e., clvic leagues or organizatlons not organlzed for

prof i t  but operated exclusiveJ-y for the promotlon of socLaL welfare, etc.) .

(2) The Operatlonal Test

The facts clearly ehor.r that petLtloner lras operated exclusively for

charltable and educational purposes, nlth the uLtLmate goal of provlding

education, training and employment opportunitles for inner-city residents. It

is noted that the effect of the annual Additlonal RentaL provislon of sectlon

4.02' .A of the lease (Findlng of Fact t r8t t ,  supra) ls to nake the Clty of New

York the beneficiary of any gain or profit reallzed by petitloner under the

lease. Accordingl-y, durlng the period at lssue petitioner was an exeupt

organtzation wlthin the meaning of section 1116(a)(a) of the Tax Law and was

not llable for sales and use taxes on its use of electricity and lts sale of

electr ic i ty to S & F Warehouse.3 Whi le the capt ion refers to | t incomerr,  the

statutory provlslon itself refers to rflncome and operationsr'. WhiLe sales and

?-  I t  is noted that sect lon 1411(f)  of  the Not-for-Prof l t  Corporat lon Law
(derived from Membershlp Corporations Law section 233) provLdes that:

rr(f) Exemption of income from taxation. The l-ncome and opera-
tions of corporations incorporated or relncorporated under thls
sect lon ( i .e. ,  local development corporat lons) shal l  be exempt from
taxat,ion. rr
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use taxes re not speclfically referred to, sald

ture ln to grant some form of tax rel-ief to

such as pe lt ioner.

E .

granted

Taxes Due

Per st ipu

DATED:

MAY

st,atute sholrs that the leglsla-

local development corporatlone

Ehe petition of Brooklyn Navy Yard Development Corporatlon is

the Notice of DeterminatLon and Demand for Payment of Sales and Use

ssued November 20, 1981 is cancelled and the refund requested (as

tion referred to ln Flndlng of Fact "16tt, supra) is approved.

ny, New York STATE TAX COMMISSION

81985
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rA-36 (e/76) Staue of Ner.r  York.-  Depir tment of Taxat ion and Finance'Tax  
Appea ls  Bureau

RNQUEST FOR BETTER ADDRESS

Loon lgl - BHs. #9
ttrlr Crrnpur
AFmt, tfcr Yort ltnT

{tit$p.rr Burceu
Rosrr IOT - lidle. #9
$etr C.mFilr.

Date of Request

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Soc ia I  Secur i ty  Number

Name

Address

Resu l t s  o f  sea rch  by  F i l es

Da te  o f  Pe t i t i on

ry./

a d d r e s s  :

|  |  Same as  above,  no  be t te r  address

Sec t i on Date of Search

PER},IANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

May 8 ,  1985

BrookLyn Navy Yard Development Corp.
(Fornerly Coumerce Labor Induetry Corp. of Kings)
Brooklyn Navy Yard
Brooklyn, NY 11205

Gentl-enen:

Please take notice of the Decision of the State Tax Conrmisslon encl,osed
herewlth.

You have now exhausted yout right of review at the administratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revl.elt an
adverse declslon by the State Tax Conrmisslon may be instituted onl-y under
Article 78 of the Clvll Practice Law and Rul-es, and must be conmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron the
date of thls not ice.

InquirLes concerning the computatlon of tax due or refund all-owed Ln accordance
wlth thls declsl.on nay be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Lltlgation Unlt
BulJ-ding {i9, State Campus
Albanyr New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TA)( COMMISSION

cc: Pet i t ionerrs Representat ive
James H. Tull-y, Jr.
DeGraff, Foy, Conway, Holt-Ilarris & Mealey
90 State Street
A1-bany, NY 122071780
Taxing Bureauts Representative



STATE OF NEI^I YORK

STATE TAJ( COMMISSION

In the !tratter of the Petitlon
:

o f
:

BROOKLW NAVY YARD DEVELOPMENT CORPORATION DECISION
(FORMERIY COMMERCE LABOR INDUSTRY CORPOMTION :

OF KINGS)
:

for Revlsion of a Determinatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of 3
the Tax Law for the Period June 1, 1978 through
M a y  3 1 ,  1 9 8 1 .  :

Petitioner, Brooklyn Navy Yard Developnent Corporatlon (Fornerly Cornnnerce

Labor Industry Corporation of Kings), Brooklyn Navy Yard, Brooklyn, New York

11205, f i led a pet i t lon for revision of a determinat lon or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod June 1,

1978 through May 31, 198f (Fl l -e No. 35927),

A fornal hearing was held before Robert F. MuLJ.lgan, Hearing Off'lcer' at

the offices of the State Tax Counl.ssion, Trro World Trade Center, New York, New

York, on May 9, L984 at 1:00 P.M. r  with aLl br iefs to be subnit ted by July 20'

L984. Petltioner appeared by DeGraff, Foy, Corway, Holt-Harrls & Mealey

(Janes I t .  Tul ly,  Jr. ,  Esq.,  of  counseJ-).  The Audlt  Dlvls ion appeared by

John P. Dugan, Esq. (Wll l ian Fox, Esq.,  of  counsel-) .

ISSUE

Whether petitioner was an exempt organizatlon wlthin the meaning of

sectLon f116(a)(4) of the Tax Law and consequent ly ls not l - labl-e for sales and

uae taxes on ( i )  sel f  use of electr ic l ty and (11) sales of electr ic i ty to a

subtenant.
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FINDINGS OF FACT

l. On or about June 30, 1966, the Unlted States of Anerica closed the New

York NavaL shipyard, also known as the Brooklyn Navy Yard, Brooklyn, Nev York'

and on June 10, L970, conveyed said premises to the City of New York.

2. Petitloner, Brooklyn Navy Yard Development Corporatlon' a non-proflt

locaL deveJ-opment corporation then known as Comerce Labor Industry Corporatlon

of Klngs, entered into a tease of a portion of the prenlses with the Ctty of New

York on December l-7, I97L. It was the objective of both petitloner and the

Clty of New York that petltioner sublease portlons of the demised premtees to

lndustry and thereby lncrease job opportunities ln the netghborhoode surroundlng

the faci l l ty.

3.  On November 2O, 1981, as the resul- t  of  a f le ld audlt '  the Audit

Divlsion iseued to petitloner a Notlce of Determination and Demand for Pa5rment

of Sales and Use Taxes Due in the amount of $671481.92, plus Lnterest,  for the

perlod June 1, L978 through l{ay 31, 1981.

The field audit report reveals that petltioner had requeeted exempt

status for ut i l - l t les from Consol idated Edison as of September 1, 1980. Pet l-

tloner had not paid use tax on self use of utll ltles and the auditor recomended

an assesament of tax on $333r765.00 ln ut lLi ty charges for pet i t lonerrs uae

during the audlt  per iod, result ing in a use tax l - iabl l i ty of  $26r70L.20.

Revlew of util ity sales for the audlt perlod discloeed that petltloner started

billing one of lts subtenants, S & F Warehouse, for utll lty use as of Auguet 1,

1980, but S & F Warehouse refused to accept responsibi l l ty for the tax, based

on Lts lease wlth petitioner in whlch petltioner had rraccepted responslbil-lty

f or such tax in the pastrr. Review of el-ectric bllls dlsclosed that petltloner

had origfnall-y been taxed on I'all- utll ity blll-s (slc) purchased dlrectJ-y from
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Con Ed, and that a credit was subsequentl-y then given by Con Ed for exempt (02)

or production exempt, (4%) sales.'r Accordlngly, the Audlt Dlvlsion assessed

petltloner for util lty sales made to S & F Warehouse (upon which no sales tax

was remi t ted)  o f  $509,759.00 ,  resu l t ing  ln  a  sa les  tax  l iab i l l t y  o f  $40,780.72 .

4. Petitioner lras formed as Conmerce Labor Industry Corporation of Klngs

under the Menbershlp Corporations Law of the State of New York on February 21,

L966. The cert i f lcate of incorporat ion provided, in part ,  as fol lows:

"SECOND: The corporatl.on shal-l be a nonproflt local
developnent corporation organized under Article XIX of the Membershlp
Corporatlons Law and operated exclusively for the charitable or
public purposes of relieving and reducJ.ng unemploymentr Promotlng and
providlng for additlonal and maxlmum employment, betterlng and
maintaining job opportunitles, lnstructlng of (sic) tralnlng lndlvid-
uals to inprove or devel-op their capabilities for such jobs, carrying
on gcientific research for the purpose of alding the territory ln
which lts operations are prlnclpally to be conducted by attractlng
new lndustry to such terrltory or by eneouraging the development of'
or retention of, an Lndustry in sald terrltory, and lessening the
burdens of governnent and actlng 1n the public lnterest...rr

THIRD: The corporatlon shalL be a nonprofit corporatlon.
A11 incone and earnings of the corporatlon shal1 be used excluslvely
for lts corporate purposes or acerue and be pald to the New York Job
Development Authorl.ty. No part of the income or earnings of the
corporation shal-l- inure to the benefit or profit of, nor shalJ- any
distribution of its property or assets be made to any member or
private person, corporate or indlvldualr or any other private lnter-
est, provided that, the corporatlon nay repay loans and repay contri-
butions (other than dues) nade to lt, but only lf and to the extent
that any such contributions may not be allowable as a deductlon in
computLng ta<abl-e ineome under the internal revenue code of 1954.

* * *

FIFTH: The corporation shal1 not attempt to lnfluence
J-egislatlon by propaganda or otherwlse, or participate or intervene'
dlrectl-y or indirectly, in any political campaign on behalf of or in
opposit ion to any candldate for publ lc off ice.

SIXTH: None of the dlrectors, officers, menbers or employees
of the corporation shall receive or be lawfully entl,tled to receive
any pecuniary profit fron the operation thereof but may receive
reasonable compensation for servlces rendered and pxoperty dellvered
in effect lng one or more of Lts corporate purposes.t t
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5. The lease between petltioner and the Clty of New York dated Decembet L7 t

I97L referred to petltloner aa a rrnon-profit local- development corPoratlonrl

and stated that Chapter 1061 of the Laws of 1968 determlned that eetabllshing

faclllties to create and lmprove job opportunitles and to provlde equipment'

employnent, tralning and educatlon ln enploynent skills, Iras a publlc PurPose

and a governmentaL functlon, and further stated that the partles desired to

enter into the lease for industrlal development, management and operation for

1sa]-a purPoses.

6. Article 4 of the lease provided that rent nas to be composed of two

factors, annual Base Rental and annual AddltLonal Rental.

Section 4.022L of the lease provided that after paynent of the annual

Base Rental, peti.tioner nas to pay to the Clty of New York an annual Addltlonal

Rental :

I'which shaLL be the balance, after the payment of the annuaL Base
Rental, of alL rents and other payments due to (petltloner) fron the
operatione us€ and occupancy of, or derlved from, the Demlsed Premises,
after deducting therefron (certain ltems whlch amount to expenaea
plus a reserve fund.)r t

7, Sectlon 16.0f of the lease provided that petltioner frshall pay for al-J-

ut l l - l t les and services incl-uding.. .electr lc l ty to or used on the demleed

premises. .  .  t t .

Sect ion 1,6.02 provided that pet l t ioner I 'shal l  furnlsh or cause to be

furnished electr lc i ty. . .as required by Occupants, f rom the power plant on the

Denised Premises or other sources to Occupants of the Demlsed Premises.rl

I th" Board of Estimate of the City of New York and the Borough Improvement
Board of the Borough of Brookl-yn approved the lease.
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8. The lease was amended on December 30, L977 to, inter alia' add a new

sectLon 4.02zAL to read as fol lows:

'rAfter rentaL arrearage has been fu1ly satlsfied by LESSEE, lt
shall pay over to Clty 757" of any AdditLonal Rental due and retaln
25% of any Additional- Rental due, provided that sueh 25"1 pernitted to
be retained by LESSEE shal-l be used onLy for the development' redevel-
opment and construction of faclLitLes wlthin the demlsed prem'fses
which would further the obJectives of the Urban Renewal- Plan.rf

9. On June 28e L982, petltloner filed a certificate of amendment to ltg

eertificate of incorporation under section 803 of the Not-for-Proflt Corporatlon

Law.Z The certlficate of amendment changed petitlonerta name to BrookJ-yn Navy

Yard Development Corporatlon. The certiflcate of amendment also stated that

petltioner was a corporation as defined in subparagraph (a) (5) of sectlon 1.02

of the Not-for-Proflt Corporation Law and a Type C corporation under sections

201 and 1411 of sald law, which provide, ln part ,  as fol lows:

1 0 2 ( a ) ( 5 )  N - P C L :  " . . . a  c o r p o r a t l o n . . . ( 2 )  n o  p a r t  o f  t h e  a s s e t s ,
income or profit of which ls distributable to, or enures to the
benef l t  of ,  l ts members, directors or off lcers except to the extent
perni t ted under thls statute.r l

201 N-PCL: "Type C - A not-for-profLt corporation of thts type
may be formed for any l-awful business purpose to achleve a lawful
publ ic or quasL-publ- ic object ive.rr

14lf (b) N-PCL: rrA l-ocal development corporation is a type C
corporati-on under this chapter (the Not-for-Profit Corporation Law).rl

10. Durlng the period at issue, petltloner waa exempt under sectlon

501(c) (4) of  the Internal Revenue Code.

11. On October 12, 1982' the InternaL Revenue Servlce Lssued a letter

stating that lt had determined that petitioner lras exempt from Federal- income

tax under sect ion 50f(c)(3) of the Internal Revenue Code. The exempt status

2 rh" Not-for-profit
Menbershlp Corporations

Corporatlon Law repealed and, ln effect, repJ-aced the
Law effect lve September 1, L970.
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r{ras granted wlth the understanding that petltioner would amend its certiflcate

of lncorporation so that the Petitionerts purposes did not go beyond the

purposes of an organizat ion exempt under sect lon S01(c)(3) of the Internal

Revenue Code. The letter further stated that this coul-d be accompllshed by

adding to the certlficate of lncorporation the paragraphs referred to as

IITHIRTEENTIIT and !|FOURTEENTIITT in Flnding of Fact "L2", lnfra. The letter

concluded that rt(t)hls letter supersedes and modlfies our letter of Februarlr

1966 which stated that your organlzat lon was exempt under sect ion S01(c)(4) of

the Code.I t

L2. On October L9, 1982, petltloner filed another certlficate of anendnent

to l ts cert i f lcate of incorporat lon under sect lon 803 of the Not-for-Prof i t

Corporation Law. The amendment, inter aLla, added the following artlcle8

relating to Federal tax exempt status and the dlstrlbution of assets upon

dissolutlon:

"THIRTEENTH: Notwithstandlng any other provision of these artlcles,
the Corporation is organized exclusively for one or more of the
folJ-owlng purposes: ie l lgtous, chari table, sclent l f lc,  test lng for
publ lc safetyr l l terary, or educat lonal PurPoseg' or to foster
national or i.nternational amateur sports conpetitlon (but only if no
part of lts activitles involved the provlslon of athletic facilitLes
or equipment) r or for the preventlon of cruelty to children or
anLmals, as specif ied ln Sect ion 501(c)(3) of the Internal Revenue
Code of L954, and shall not carry on any activities not pernltted to
be carrled on by a corporation exempt from Federal lncome tax under
Sect ion 501(c)(3) of the Internal Revenue Code of 1954.

FOURTEENTH: In the event of dissolution, all of the remalnlng assets
and property of the Corporatlon shall after necessary exPeoaes
thereof be distrlbuted to such organlzations as shall qual-lfy under
Sect ion 501(c)(3) of the Internal Revenue Code of L954, as amended,
or to another organizatLon to be used in such manner as in the
judgnent of a Justice of the Supreme Court of the State of New York
who will best accomplish the general- purposes for which thle corpora-
t i .on was formed.t t
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Artlcles ITTHIRTEENTHI and ttFOURTEENTHr were added to comply with the understandlng

of the Internal Revenue Servlce ln lts letter of October L2t 1982 (Flndlng of

Fact rr lltt , -9gg.) .

13. On Novenber 5r 1982, the Department of Taxation and Finance issued an

E:renpt Organlzatlon Certificate naming petltloner aa an organLzation exenpt

fron paynent of New York State and Local sales and use tax.

L4. In a letter dated Decenber L, L982, the Department of Taxatlon and

Finance stated that pet i t ionerrs sales of electr ic i ty t tare not subJect to taxrr.

15, The Audlt Divislon contends, in effect, that petitioner did not attaln

exempt status prlor to Octobet L2, L982, when the Internal Revenue Senrlce

lssued its letter stating that petitloner was exempt from Federal income tax.

The Dlvislon maintains that prior to said amendment, petltioner fal.led to meet

the organizatlonal test under section 50f(c)(3) of the Internal Revenue Code

and that it also fall-ed to sustaln lts burden of proof to shorr that the opera-

tional test under said section nas met. The Division malntains that exempt

status cannot be applled retroactlvely.

Petltloner, however, conteDds that Federal exempt status is not

necessaril-y controlling and that a sale by or to an otganLzation meetLng the

cr i ter la of sectton 1116(a) of the Tax Law ls not subject to sales or uae tax.

16. Petitioner and the Audit Division stlpulated and agreed that since the

issues are the same, the decl-sion in this rnatter w111 aLso be deternlnative for

purposes of the State Tax Coumission of the applicatlon for refund of state and

local sal-es tax fl1ed by petitioner for the perlod Septenber 30' L979 to

August 31, L982 tn the amount of $253,458.75.
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CONCLUSIONS OF LAII

A. That,  sect lon 1f16(a) of the Tax Law provides, in pert inent part '  as

fol lows:

rr(a) E:<cept as othemise provlded ln this section, any eale or
amuaement charge by or to any of the following or any use or occupancy
by any of the followlng shal-l- not be subJect to sales and compensatlng
use taxes imposed under this artlcle:

* r t *

(a) Any corporatlon' assoclatlon, trust or cormunlty chest'
fund or foundatlon, organized and operated exclusively for relLglous,
chari table, sclent i f lc,  test ing for publ ic safety,  l i terary or
educational purposes, or to foster natlonaL or lnternational amateur
sports eonpetitlon (but only if no part of lts activltLes lnvolve the
provision of athLetic facllltles or equLpnent), or for the prevention
of cruelty to chlLdren or aninals' no part of the net earnings of
whlch inures to the benefit of any prlvate shareholder or lndlvldual,
no substantlal part of the actl-vltles of which ls carrylng on propa-
ganda, or otherwise attempting to lnfl-uence leglslatlon, (except as
otherwlse provided in subsection (h) of sectlon flve hundred one of
the United States lnternal revenue code of nineteen hundred fifty-four'
as amended), and which does not partlcipate ln, or lntervene ln
(lncluding the publishlng or dlstributlng of statements), any polltLca1
campaign on behalf of any candidate for public office;r'.

The above paragraph (4) is virtuall-y identlcal to paragraph (3) of section

50f(c) of the Internal Revenue Code ("Llst of Exenpt Organizations"). It ls

noted, however, that sectlon 501(a) of the Internal Revenue Code dlffers

somewhat fron the opening phrase of section 1116(a) of the Tax Law, ln that the

former provldes that the organlzation shaLl be exenpt from taxation, whlle the

Latter provides that a sal-e or amusement charge by or to the otganLzatLon shall

not be subJect to sales or use tax. (See also: NYCRR 529.7 (a), whlch became

effective on November 24, L982, which was after the perlods at lssue.)

B. That notwithstanding the slnLl-arity of sectlons 1116(a) (a) of the Tax

Law and 501(c)(3) of the Internal- Revenue Coder the State Tax Conml-ssion ls not

bound by a rullng of the Internal Revenue Servlce as to exempt organlzation

statua, but rather can make its own determlnatlon of status under sectton
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1116(a) (4 ) .  (S" " . r  20  NYCRR 529. I ( j ) (1 ) r  wh ich  a lso  was e f fec tLve  November  24 '

1982, but which represents the long-standing pollcy of the State Tax Comission.)

C. That a recent ly adopted regulat ion, 20 NYCRR 529.L(d)(2),  whlch was

effect ive on September 24t 1984, provides, in part ,  as fol lows:

rr(2) Taxes paid by any person or organizatLon which at the time
of the sale upon which tax was paid would have qualifled for exempt
status pursuant to the provislons of thls Part are refundable. This
will be true even if the taxpayer has not received certification of
its exempt status from the Technlcal Servlces Bureau at the time of
the transactlon... However, when a person or organlzatlon is requlred
to amend its documents or change lts operatlons ln order to quallfy
for exemption, the organlzati-on wil-l not be entitLed to refund of
taxea paid on purchases prior to the effectlve date of the amendment
o r  c h a n g e . . . t t .

D. That petitloner net both the organizational and operatlonal tests

under sect ion 1116(a)(4) of the Tax Law during the perlods at issue.

(1) The Organlzatlonal- Test

(a) Art ic le I 'SECONDTT of pet i t lonerrs cert i f icate of incorporat ion provides

that petitloner was to be organized and operated for charitabl-e and educatlonal

purposes (Findlng of Fact "4", -UIg).

(b) Article TTTHIRDil of said certlficate provldes that no part of the

income or earnings shall inure to the beneflt of, nor any dlstributlon of Lts

property or assets be made to any prlvate person, corporate or individual. In

fact, said articl-e provides that any lncome not used for petitionerrs corporate

purposes was and is to be pald to the New York Job Development Authority.

(Finding of Fact "4",  -9!E).

(c) Artlcl-e TTFIFTH" of sald certificate provides that petltioner shall-

neither attempt to influence legi.slation by propaganda or othemise or

particlpate or intervene, directly or indirectly, in any politlcal campaign on

behalf of or ln opposition to any candidate for publlc office. (Finding of

Fac t  r r4 r r ,  supra) .
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Thus, while the preclse langauge of the amendments requlred by the

Internal Revenue Servlce differed somewhat from the langauge contained ln the

certi.flcate of incorporatlon as origlnally flled, in substance Articles "SECOl,IDtt,

TTTHIRDT', and ttFIFTH" are the same as the added Articl-es t'TIIIRTEENTHTT and

'fFoURTEENTHTT. (Findlng of Fact "IZt', -supra.).

It is noted that petltloner did not challenge the Internal Revenue

Servi.cefs requlrement that it amend lts certificate of lncorporation. Obvlouely,

it chose the quicker and less expenslve alternative. It it also noted that

pet i t ioner already had Federal  exempt, status under sect ion 501(c)(4) of the

Internal Revenue Code (i.e., civlc leagues or organizatlons not organlzed fot

prof l t  but operated excluslvely for the promotion of soclal  welfare, etc.) .

(2) The Operational- Test

The facts clearJ-y show that petitloner lras operated exclusivel.y for

charitable and educational purposes, wlth the ultlmate goal of provldlng

education, trainlng and ernploynent opportuntties for lnner-city residents. It

is noted that the effect of the annual Mditional Rental provision of section

4.02tA of the l-ease (Flndlng of Fact tt8", 
-ryg.) is to nake the City of New

York the beneflciary of any gain or profit real,tzed by petitloner under the

lease. Accordinglyr durlng the perlod at issue petltioner was an exempt

oxganlzatlon wlthin the meaning of section 1116(a)(a) of the Tax Law and wae

not liable for sales and use taxes on lts use of eLectrlcity and its sale of

electrlclty to S & F l,larehouse.3 Whlle the captlon refers to rrincomett, the

statutory provlsion itself refers to rfincome and operatlonsrr. tr{hlle sales and

3 t t  is noted that sect ion 1411(f)  of  the Not-for-Prof l t  Corporat lon Law
(derlved from Menberehip Corporatlons Law sectlon 233) provides that:

rr(f) Exemption of lncome from taxatlon. The lncone and opera-
tlons of corporatlons incorporated or reincorporated under thls
section (i.e., Lo€al- development corporatlons) shall be exempt from
taxation. rl
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use taxes are not speclfical-ly referred to, said statute shows that the legisJ-a-

ture lntended to grant sone form of tax rellef to local- development corPorations

such as pet i t loner.

E. That the petltlon of Brooklyn Navy Yard Development Corporation is

granted and the Notice of Determl.nation and Demand for Payment of Sales and Use

Taxes Due lssued Novenber 20, 1981 ls cancelled and the refund requested (as

per stlpulation referred to in Flnding of Fact ttl6ttr 
-gupr".) ls approved.

DATED: Albany, New York STATE TAX COMMISSION

MAY O B igBS
PRESIDENT


