
STATE OF NE['I YORK

STATE TAx COMMISSION

In the Matter of the Pet i tLon
of

Davld Brehn
& Grand Avenue Shell, Inc.

for Redeterninatlon of a Deficiency or Revislon
of a Determination or Refund of Sales & Use Tax
under ArtlcLe 28 & 29 of the ?ax Law for the
Per iod  3 l  I179-214182.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of AJ.bany :

David Parchuck, belng duly sworn, deposes and says that he is an enployee
of the State Tax Connisslon, that he Ls over 18 years of age, and that on the
6th day of February, 1985, he served the wlthln not ice of DeclsLon by cert l f led
mail upon Seynour L. Baldash, the representative of the petl.tloners in the
wlthin proceedlng, bI encl-osLng a true copy thereof in a securely seal-ed
postpald wrapper addressed as fol lows:

Se;nour L. Baldash
4 9  W .  4 5 r h  S r .
New York, NY 10035

and by deposltlng same enclosed ln a postpaid properl.y addressed wrapper ln a
post off lce under the exclusive care and custody of the United Statee Poetal
ServLce within the State of New York.

That deponent further eays that the said addressee Ls the repreaentattve
of the petitloner herel.n and that the address set forth on sald wrapper Ls the
last knolrn address of the representat lve of the pet l t ioner.

Sworn to before ne thls
6th day of February, f985.

s te r  oa t
pursuant to Law sect ion 174



STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the PetLt ion
of

Davld Brehn
& Grand Avenue Shell, fnc. AFFIDAVIT OF MATLING

:
for Redeterulnation of a Deficiency or Revision
of a Deteruination or Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax Law for the Perlod
3 | r lTe-214182. :

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the state Tax Conrnisslon, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not lce of Decision by cert l f ted
nail upon David Brehn & Grand Avenue Shell, Inc., the petltloners in the wlthlu
proceedlng, bI encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as follows:

Davld Brehn
& Grand Avenue Shell, fnc.
1271 Grand Ave.
Baldwln, NY 11510

and by depositing same enclosed
post offLce under the excluslve
Service wlthln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thLs
6th day of February, 1985.

r to

ln a postpaid properly addressed wrapper ln a
care and custody of the UnLted States Postal
York.

that the sald addressee ls the pet l t loner
forth on said wrapper ls the last known addrese

pursuant to Tax Law sectLon 174



S  T A  T E  O F  N E I ^ I  Y  O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Davld Brehn
& Grand Avenue Shell, Inc.
1271 Grand Ave.
Baldwin, NY l f5l0

Gentlenen:

Please take not ice of the Decislon of the State Tax Conmission enclosed
herewlth.

You have now exhausted your rlght of review at the adminLstrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to reviert  an
adverse decislon by the State Tax Conmlssion may be instituted only under
Article 78 of. the Civil Practice Law and Rules, and nust be comenced ln the
Supreme Court of the State of New York, Albany Countlr within 4 months from the
date  o f  th is  no t ice .

InqulrLes concernlng the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatlon Unlt
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very trul-/ lours r

STATE TAX COMMISSTON

cc:  Pet i t loner ts  Representa t lve
Seymour L. Baldash
49 w.  45rh  s r .
New York, NY 10036
Taxing Bureaut s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
:

DAVID BREHM AliD DECISION
GRAI{D AVENUE SIIELL, INC.

:
for RevLsion of a Deternlnation or for Refund
of Sales and Use Taxes under Articles 28 and :
29 of the Tax Law for the Period l"larch 1, L979
through February 4, 1982. 3

Petltioners, David Brehm and Grand Avenue Shellr Inc., L27O Grand Avenue,

Baldwin, New York 11510, filed a petltion for revislon of a determLnatl.on or

for refund of sales and use taxea under Articles 28 and, 29 of the Tax Law for

the perlod I'Iarch 1, 1979 through Februaty 4, 1982 (flle No. 4572L),

A fornal- hearing was held before Arthur Johnson, Hearing Offlcer, at the

offices of the State Tax Conmlssion, I\so I'Iorld Trade Center, New York' New

York, on March 15, 1984 at 1:15 P.M., wlth aLL br iefs to be subnit ted by Aprt l

15, 1984. Pet i t loners appeared by Seynour L. Baldash, Esq. ?he Audit  Divls lon

appeared by John P. Dugan, Esq. ( l , t fchael Git ter,  Esq.r of  counsel) .

ISSUES

I. l{hether petitioners timeLy appLied for a hearing.

II. tltrether the Audit Divislon properly estimated taxes due where no books

or records nere produced for audlt .

III. I,lhether the taxes determined due from the seller of busineas aasets

were subJect to a f l rst  pr lor l ty r ight and l len.

FINDINGS OF FACT

1. On February 9, L982, the Audit Divlslon receLved a NotLflcatLon of

Sale, Transfer or Asslgnment in Bulk from petltloner Davld Brehm regardlng the
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purchase of a gasollne service statlon buslness owrred and operated by Charles

Muller d/b/a J & J Super Servlce. Sald notiflcation lndlcated February 4' L982

as the scheduled date of sale and listed the total sales prlce of the business

as  $35,000.00 .  The sa les  pr ice  o f  the  fu rn i tu re  and f i x tu res  was $21500.00 .

2. On February 11, L982, the Audit Divl-sLon notlfied petltloner and the

escrolr agent of a possible cl-aln for New York State and l-ocal sales and use

taxes due from seller.

3. 0n May 10, L982, the Audit Dlvision issued a Notice of Determlnation

and Demand for Payment of Sales and Use Taxes Due agalnst Davld Brehm d/b/a

J & J Super Shel l l  for taxes due of $47,500.00. The notLce waa sent by cert l -

fied nail on I'tay 10, L982.

The Audit Division determined that the seller had unpaid asaesamenta

outstanding amounting to $26,838.10. In addlt ion, the Dlvis lon est lmated

additional taxes due from the seller for the perlod June 1' 1979 through

February 4, 1982 total l ing $23,443.75.

The assessment agatnst pet l t ioner nas Lini ted to $47,500.00'  the sales

price of the business as shown on a b111 of sale furnished to the Audit Dlvlsion.

4. On August 11, 1982, the Audit Division recelved a letter fron Seynour L.

Baldash protesting the above notlce. The envelope in which the letter was

nailed lras postmarked by the United States Post Office on August l0' 1982.

5. The actual sales prLce of the busl-ness assets was $341500.00. The

original  sales pr ice of $47r500.00 was renegot iated to sald amount at the

c los ing .

& J Super Shell was an lncorrect name for the
trade name of the seller when compl-etlng the

buslness. The purchaser
not l f icat ion of sale.

l . l

used the
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CONCLUSIONS OF LAW

A. That sect ion 1138(a)(3) of the Tax Law provides, ln pert inent part ,

that the l iabi l l ty of  a purchaser of business assets sold ln bulk for the

payment to the State of taxes determlned due from the sel-ler arlsl.ng under

sectlon 1f4f(c) of the Tax Law shal-l be finally and irrevocsbly flxed unl,ess

the purchaser withln nl-nety days after the glvlng of notlce by the Tax Comnisslon

to the purchaser of the total amount of any talces whlch the State clalms to be

due from the seller, shall- apply to the Tax Conmisslon for a hearlng or unless

the Tax Conrmlssion, on its own motion, shaIl redetermine euch llabillty.

B. That sect ion 1L47(a)(1) of the Tax law provldes that a notLce of

determinatlon shall be nalled pronptly by registered or certlfied mail and that

any perlod of time which is deterulned according to the provlsions of ArtLcle

28 by the giving of notlce shall commence to run from the date of naLl-ing of

such not ice.

Subsection (2) provides that lf any return, claim, statement' appllca-

tion, or other document requlred to be fll-ed within a prescrlbed period under

Art ic le 28 is del ivered after such period, the date of the United Stateg

postmark stamped on the envelope shaIl be deemed to be the date of delivery.

C. That the Tax Conrmlsslon notl-fled petitioners of the amount of taxes

due from the sel1er wlthln ninety days of recelpt of the notlce of sale as

requlred by sect ion 1141(c) of the Tax Law. Such not lce l ras given to fet l t lonera

on May 10, 7982. Pet l t ionerst protest to the not ice or appJ-lcat lon for a

hearlng wlth respect thereto was postmarked August trO, L982' whlch is nlnety-one

days fron the date the Audlt Divlsion gave notice of the taxes due. Accordlngly,

petltlonerst liabillty as purchaser was finally and lrrevocably fixed.
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D. That Issues I I  and I I I  are moot.

E. That the petitl-on of Davld Brehn and Grand Avenue Shell' Inc.

denled and the Notice of Determination and Demand for Payment of Sales

Taxes Due issued May 10, 1982 is sustained.

DATED: AJ-banyr New York STATE TN( COMMISSION

FEB 0 6 1985

is

and Use

PRESIDENT
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