
STATE OF NET^I YORK

STATB TAX COMMISSION

In the Matter of the Petition
o f

John O. Butler Company

for Redeternlnatlon of a Deflciency or Revlsion
of a Determl,nat,lon or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 1 1 1 7 8  -  L r l 3 0 / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuckr belng duly sworn, deposes and says that he is an employee
of the State Tax Conrml"ssion, that he is over 18 years of ager and that on the
30th day of October,  1985, he served the within not ice of Decl.s ion by cert l f ied
mail upon John 0. Butler Company, the petitioner ln the wlthln proceeding, by
enclosing a true copy thereof in a securely sealed postpaid nrapper addressed
as fol lows:

John O. Butler Conpany
4635 W. Foster Ave.
Chicago, IL 60630

and by deposlting same encloeed in a postpald properly addressed ltrapper ln a
post office under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addreasee ls the petitioner
hereln and that the address set forth on sal-d wrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  October ,  1985.

ister oaths
pursuant to Tax Law sectj"on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

John 0. Butler Company

for Redetermlnation of a Defl"ciency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  6 l L / 7 8  -  l L / 3 0 1 8 1 .

r

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duJ-y sworn, deposes and says that he ls an euployee
of the State Tax Conrmissionr that he is over 18 years of ager and that on the
30th day of October,  1985, he served the withln not lce of Decision by cert i f led
mal-l upon Charles A. Sfunmons, the representative of the petitioner ln the
within proceeding, by enclosing a t,rue copy thereof in a securely sealed
postpatd wrapper addressed as follows:

Charles A. Sinmons
CoIe & Deitz
40  Wal l  S t .
New York, NY 10005

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offtce under the exclusive care and custody of the Unlted States Postal-
Servl.ce withln the State of New York.

That deponent, further says that the said addressee is the representative
of the petitloner herein and that the address set forth on said wrapper is the
last known address of the representatlve of the petitioner.

Sworn to before me this
30 th  day  o f  October ,  1985.

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E $ t  Y O R K  L 2 2 2 7

October  30 ,  1985

John O. Butler Company
4635 W. Foster  Ave.
Chlcago, IL 60630

Gentlenen:

Pl-ease take notlce of the Decl-sion of the State Tax Conrml"sslon enclosed
herewith.

You have now exhausted your rlght of revl"ew at the adnlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revl.ew an
adverse decl"slon by the State Tax Cornmlssl"on may be lnstltuted only under
Article 78 of the Civil- Practice Law and Rules r and must be comenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not ice.

Inquiries concernl.ng the computation of tax due or refund allowed ln accordance
wlth thls decislon uay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unlt
Bullding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat lve
Charles A. Simrnons
Cole & Del"tz
40  Wal1  St .
New York, NY 10005
Taxl.ng Bureaurs Representat lve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

JOHN O. BUTLER COMPAI.IY

for Revlslon of a Deternination or for
of SaLes and Use Taxes under Artl-cles
of the Tax Law for the Period June 1,
through Novenber 30, 1981.

DECISION

Refund
28 and 29
1978

Petitioner, John O. Butler Conpany, 4635 Weet Foster Avenue, Chlcagoe

Illlnois 6A630, flled a petLtlon for revlslon of a detemlnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

June I  ,  L978 through November 30, 1981 (t ' tLe t to.  39587).

A fornal hearing was comrilenced before Frank W. Barrie, Hearing Officer' at

the offlces of the State Tax Co nlssl.on, Two Worl,d Trade Center, New Yorkp New

York, on August 9, 1984 at 9:00 A. l" t .  and cont inued on October 24, 1984 at

11:00 A.M. at the off ices of the State Tax Conrmlsslon at BulLding #9, State

Office Carnpus, Albany, New York, and contlnued to conclusion at the sane locatlon

on January  29 ,1985 a t  11 :00  A.M. ,  w l th  a l -1  b rLe fs  to  be  subn i t ted  by  Septenber  3 ,

1985.  Pet l t loner  appeared by  Co le  &  De l tz ,  Esqs .  (Char les  A .  S lmons '  Esq. ,  o f

counsel). The Audlt Divlslon appeared by John P. Dugan, Esq. (Lawrence A. Nenman,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. I' ltrether sales of toothbrushes, dental flose, interdental- brushes,

discl-osing tabl-ets, non-professional mouth mlrrors and fluoride packages are

exempt from sales and use tax as sales of drugs and medlclnes or medlcal

equlpment and supplles wlthln the meaning and lntent of sectlon 1115(a)(3) of

the Tax Law.
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II. Whether the aforenentloned l"tems, lf nedlcal equipmeot, ltere purchased

at retail by dentists for use J-n perforning medicaL and sinilar services for

compensation.

FINDINGS OF FACT

1. 0n May 27, 1982, as the result of a f l"eld audl-t, the Audlt Dlvl"sl"on

lssued a Nottce of Determtnation and Demand for Payment of Sales and Use Taxee

Due agaLnst petltloner, John 0. Butler Company, tn the anount of $71'360.05,

p lus  l -n te res t  o f  $141194.47 ,  fo r  a  to ta l  due o f  $85,554.52  fo t  the  per iod

June 1, 1978 through November 30, 1981.

2. Pet i t ioner manufactures and sel ls dental  products. Pett t loner sel ls

lts products directLy to dentists and also to government agencl"es for resale.

The dentlets who purchase petitl-onerrs products distribute these ltems to thel.r

patients. 0n audit, the Audit Divlslon determined that all sales to government

agencies were not subject to tax and that all sales to dentlsts were taxable

sales of tanglble personal property.

3. The l-tems found to be subjeet to tax, along wlth the amount of sales

and tax appJ-lcable to each, were as follows:

SALES TAX AT 7.22

Butler Toothbrushes
Butler Proxabrushes
Red Cote Disclosl ,ng Tablets
Dental  Floss
Mouth Mirrors (Non-Professlonal.)
Fluorlde Packages
Kits (Proxabrush/Mouth Mirrors/

DentaL Floss /Toothbrush/
DiscLosing Tablets)

Mlscellaneous
TOTAL

$352  ,440  .00
260,267 .04

14 ,569  . 00
227  ,758 .OO

L7 ,245.00
5 ,947 .00

I  10 ,807  .00

$25 ,375 .68
18,739.22
L ,048 .97

16 ,398 .58
L ,24L ,64

428 .  18

7 ,978 . r0
149 .90w

The auditor did not anal-yze each ltem to determlne l-ts taxabtlity' rather he

relled on Department of Taxatlon and Flnance publ-lcations stating that salee of
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toothbrushes and denta]- fl-oss were taxable and the auditor' therefore' determined

that alL of pet i t lonerts products were subJect to tax.

4. Petltioner preaented expert testimony concernl-ng the danger of pLaque

bulldup on teeth and the role dental products play ln removlng plaque. Plaque

ls a population of bacterla whlch is entrapped wtthln a stlcky substance that

accumulates on the teeth and at the gun nargln. Failure to reuove plaque could

result ln cavities and perlodontltis. The l-atter encompaesee gingl"vl"tls, the

inflarrrmatlon and bLeeding of the gum tlssue, and pyorrhea, the dlscharge of pua

fron the gums and surrounding tissue. Sclentific testlng has proven that

brushing with a toothbrush aids Ln reduclng pLaque bulldup and Ln preventLng

cavLtl"es, and periodontitls, Dental floss removes plaque from areas lnacceeslble

to the toothbrush such as areas between the teeth and also preventa cavltlee

and perl-odontitLs. Proxabrush is a trade name for petitionerrs interdental

brushes which are used to clean plaque from areas lnaccessl"ble to both a

toothbrush and dental floes such as between denturgs and caps. The disclosing

tablets are used to dye lnvlsible plaque bulldup on the teeth, thus nakl.ng the

plaque vlsible and abl-e to be removed by brushlng or flosslng. The non-profes-

sional mouth mirrors are used t,o asslst ln flnding areas of pJ.aque dyed by the

dl-sclosing tablets and areas of lnflaned gums. The fluoride packages contaln a

ge1 whlch ls topically applled to the teeth to protect agalnst pJ.aque butldup

and cavlties. The dental care kits contain samples of each of the aforementioned

l-tems.

5. The dent ists r i lho purchase pet i tLonerrs dental  care products do so to

dlstribute them to some of thelr patients aa an educational tool to encourage

then to take preventlve measures against cavltles and plaque bulldup. The

dentlsts do not charge theLr patients an extra fee for the klts. At least one
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of the dentl-sts who testlfLed considered the product dLstrlbutlon to be part of

his servLce to the patl.ent. None of the products dlstrlbuted to patl"ents are

ueed by dentlsts dl"rectly on their patl,ents \ttth the exceptlon of dental floss

whlch ls purchased ln rol-ls of a 1-arger quantlty than are dlstributed to

pat ien ts .

6. Petltioner malntalns that lts products are exemPt from sales and uee

tax as nedleal- equlpment for use in the treatment, or Preventlon of ll lnees or

dlseases in human beings and that such equlpment ls not used by dentiete Ln

perforning nedlcal and slnllar services for compensatlon. Origlnally' the

Sales Tax Law contained an exemptlon for druge and medicines but not for

nedlcaL supplies and equlpment. The Department of Taxatlon and FLnance worked

ln conJunction wlth the Department of ltealth to determlne which pharmaceuttcal

items nere actually drugs and mediclnes and which ltere tolletries and coemetlcs.

Toothpaste lras not consldered to be a drug or mediclne. In 1976, when t'he

Sal-es Tax Law was amended to lnclude an exemptl.on for medlcal equipment, there

rrere no consultatlons between the Departments' rather the orlginal drug classl-

flcatlons were relled upon and, since toothpaste had been consldered not to be

a drug, aJ-J- dental ltems for home use were considered not to be medlcal equlpment.

The indlvldual at the Department of lleal-th who was orlgLnally charged with the

responsibility for deterninlng the taxable status of drugs and nedicinee

testlfl-ed that had he been consulted in 1976 regardlng medLcal equlpment' be

woul-d have advised that the products at issue herein qualify as medical- equlpnent

under the amended Law. Petltioner aleo points out that Federal agencles have

classi f led these products as medlcal  devlces.

7. Petltl-oner maintains that lt has been denied equal protectlon under

the Law pursuant to the Fourt,eenth Anendnent of the Unlted States Conetltutlon
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because other products sinilarJ-y situated,

foot treatmente, are considered drugs and

are considered toiLetr ies.

such as chapped lip baln and athletets

nedlclnes whl le pet l t ionerfs products

8. AJ.ong with lts briefr petitloner submltted proposed findl.ngs of fact,

all of whlch have been incorporated ln thls declsl.on wlth the exceptlon of

numbers 5' 20 and 34 which are lrrelevant and numbere 16, 30 and 35 whlch are

conclusory ln nature.

CONCLUSIONS OF LAW

A. That section 1115(a) (3) of the Tax Law provldes for an exemptlon from

salee and use tax for sales of the foL1-owl"ng:

ItDruge and medlcLnes lntended for use" lnternally or externally,
ln the cure, nitigatlon, treatment or prevention of il-l-neaaes or
diseases in human beings, medical- equLpnent (lncLuding component
parts thereof) and suppLies requl"red for such uee or to correct or
all-evl"ate physicaL lncapacitlr and products consumed by humans for
the preservatl"on of health but not Lncludlng cosmelics or tolLet
artl-cles notwl"thstandlng the presence of medlcal lngredients therel"n
or medical equLpnent (lncludtng component parts thereof) and suppliee,
other than such drugs and medl-cines, purchased at retal-l for use ln
performing medical and sinllar services for compensatlon.t'

B. That 20 NYCRR 528.4(e) provides Ln part :

rr(e) Medtcal equipm€nt. (1) Medical equl-pment meana machlnery'
apparatus and other devlcee (other than prosthetlc aids, hearLng
alds, eye glasses and artiflcl-aL devlces which qualify for exemptlon
under sect lon f115(a)(4) of the Tax Law), which are l"ntended for use
Ln the cure, nitlgatlon, treatment or preventlon of llLnessea or
diseases or the correctLon or allevlat,lon of physlcal lncapacLty ln
human belngs.

(2) To quallfy, such eguipment must be prlnarlLy and customarily
used for medlcal purposes and not be generally useful- ln the absence
of lLlness, Lnjury or physlcal  lncapacLty.r l

C. Ttat aseumlng, wLthout decidlng, that the products tn issue constitute

nedicaL equlpment lrithln the neanl"ng of sectlon 1115(a) (3) of the Tax Law' the

products were, neverthel-ess, subJect to sales tax becauee they rtere purchased

at retall for use in perfornl-ng nedlcal and sinllar services for compensation.

Although not used dlrectly on patients by dentlste, the products are ueed ln a
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program of preventive dentistry which l"s part of the overall nedlcal eervlces

provlded to thelr patl"ents. Even though there l"s no separate fee charged for

the products, the cost of providing the products is part of the fee for provldlng

dental servlces. Petitlonerrs rellance on llatter of Platteklll Mountain Ski

9elqte!, Inc., State Tax Conrmlssion, llarch 9, 1984, is nlsplaced ln that ln

Plattekill Mountain, the customers purchased admisslons to a recreatlonal

facility whlch l"ncluded a free emergency service. In the lnstant caae, the

patlents were paying for a dental servlce and, therefore; equipment provl"ded as

a part of that eervlce is taxable ae medical" equipment purchased at retall for

use in performing nedical and slnllar services for compensatlon.

D. That 20 NYCRR 528.4(b)(1) def lnee "drugs and mediclnes" as fol lowe:

rr( i )  art ic les, whether or not a prescr lpt lon le required for
purchase, which are recognl"zed as drugs or medicines ln the Unl"ted
States Pharmacopela, Honeopathic Pharmacopeia of the United States'
or Natlonal Fornul-ary, and lntended for use ln the dlagnoslel cur€1
nl-tigation, treatment or prevent,ion of disease tn humans;

(ti) artlcles (other than food) intended to affect the structure
or any functlon of the human body.ft

E. That, whl-Le fluorlde when present in a toothpaate or mouthwash ls not

considered a drug qualified for exemption, when supplled ln a form lntended for

dtrect topical- applicat,lon to the teeth, as petitioner sells lt, fluoride le a

drug sales of which are exempt from sales tax. Thereforer the $428.1.8 in tax

appl lcable to fLuoride packages is cancel led.

F. That the lawe of New York State are presumed to be constltutlonally

vaLld at the adml-nistratlve level of the State Tax ComissLon.

G. That the petitlon of John 0. Butler Company l-s granted to the extent

trtteatea in ConclusLon of Lalr "E"; that the Notlce of Determination and Denand

for Paynent of Sales and Use Taxes Due lssue d l,lay 27, 1982 ls to be nodifled



accordingly; and that, except

respects denied.

DATED: Albany, New York

ocT 30 1985

as so

-7 -

granted, the pet l t lon ls

STATE TN( CO},IMISSION

. l

ln all other

PRESID
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