
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petition
o f

IrvLng Braunstein

for Redeterminatlon of a Deficiency or Revislon
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  |  L  /79-21  28  |  8L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ie an employee
of the State Tax Commlsston, that he is over 18 years of age, and that on the
13th t lay of September, 1985, he served the within not ice of Decision by
certified mall upon Irving Braunstein, the petltloner in the withln proceedlng,
by enclosing a true copy thereof ln a securel-y sealed postpald wrapper
addressed as foLLows:

Irving Braunstein
31 l[tdllne Rd.
Ballston Lake, NY 12019

and by deposltl-ng same enclosed
post off ice under the exclusive
Service withln the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee ls the Petitloner
forth on said nrapper ls the l-ast known address

Sworn to before me thls
l3th day of September, 1985.

Authorized to adni
pursuant t,o Tax Law section L74



STATE OF

STATE TAX

NE}J YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Irvlng Braunstein

for Redetermi.nation of a Deflciency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  /  I  /79-21  28  |  81 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an enployee
of the State Tax Conrmlssion, that he is over 18 years of age, and that on the
I3th day of Septenber,  1985, he served the withln not ice of Decision by
certified mail upon llarlan R. Harrison, the representative of the Petltioner ln
the withln proceedlng, by encloslng a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol l -ows:

Harlan R. Harrl-son
Lonbardi, Reinhard, Walsh & Harrison
4 3 3  S t a t e  S t .
Schenectady, NY 12301

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatl"ve
of the petitioner hereln and that the address set forth on said wrapper ls the
last known address of the representatl"ve of the petltloner.

Sworn to before me thls
13 th  day  o f  September ,  1985.

Authorized to a
pursuant to Tax

ter oaths
sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

September  13 ,  1985

Irving Braunstein
31 Mtdl ine Rd.
Bal lston Lake, NY 12019

Dear Mr. Braunstein:

Please take notice of the Decision of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your right of review at the adml.nistrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court, to revlew an
adverse decision by the State Tax Conrmissl-on may be lnstl-tuted only under
Article 78 of the Civil Practlce Law and Rulesr and must be cornmenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inguiries concerning the computation of tax due or refund allowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone ll (5L8) 457-2070

Very truly yours'

STATE TA)( COMMISSION

Peti t loner I  s Representat ive
Harlan R. Ilarrlson
Lonbardi, Reinhard, I,lal-sh & Harrison
4 3 3  S t a t e  S t .
Schenectady, NY 12301
Taxl"ng Bureaurs Representative

c c :



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
:

o f
:

IRVING BRAUNSTEIN DECISION
:

for Revislon of a Determination or for Refund
of SaLes and Use Taxes under Articles 28 and, 29 :
of  the Tax Law for the Perlod September 1, L979
through February 28, 1981. :

Petltioner, Irvlng Braunstel.n, 31 Midline Road, Ballston Lake, New York,

L2OI9, fLl-ed a petition for revision of a determlnatlon or for refund of sales

and use taxes under ArtLcles 28 and 29 of the Tax Law for the perlod Septenber I'

L979 through February 28, 1981 (Fi le No. 44763).

A formal hearing was held before Dennls M. Gal-llher, Hearing Offieer' at,

the off lces of the State Tax Co ' r isslon, Bul ldlng / /9,  State 0ff lce Campuse

Albany ,  New York ,  on  October  30 ,  L984 a t  1 :15  P.M. ,  w i th  a l - l  b r le fs  to  be

submitted by December 18, 1984. Pet i t loner appeared by Lombardl,  Relnhard'

Walsh & Harr ison, P.C. ( t lar lan R. t larr ison, Esq.,  of  counsel) .  The Audlt

Dlvis lon appeared by John P. Dugan, Esg. (James Del la ?orta, Esq.,  of  cousel) .

ISSUE

Whether the State Tax Conrmlssion has Jurisdictlon to proceed administratlvely

against pet i t ioner,  I rv lng Braunstein, wl. th respect to his personal Liabl l t ty

for unpaid sales taxes of I rvrs Hldeaway Inn, Inc.r  and, i f  so'  whether Pet l t loner

was a person responsibl-e for the paynent of such taxes.
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FINDINGS OF FACT

1. On Octobex 28,1981, the Audlt  DLvislon issued to pet l t loner,  I rv lng

Braunsteln, as off icer of l rvrs Hldeaway Inn, Inc.r  a Not lce of Deterninat lon

and Demand for Paynent of Sales and Use Taxes Due, assessing tax due for the

perlod Septenber 1, 1979 through February 28, 1981 ln the amount of $23 1292.64,

plus penalty and interest accrued to the date of issuance of the notlce.

2. The notlce of determinat,lon provided on lts face the folLowlng explana-

t ion as the basis for issuance, together wlth a detai led breakdown of the

amounts assessed for each of the quarter ly per iods at issue:

t ' [y]ou are personal ly l iable as offLcer of I rvfs Hideaway Inn, Inc.
under Sect ions 1131(1) and 1133 of the Tax Law for the fo1-Lowlng
taxes determined to be due ln accordance wlth Sectlon f138(a) of the
Tax Law.

'TITE TAX ASSESSED HEREIN HAS BEEN ESTI},IATED AND/OR DETERMINED
TO BE DUE IN ACCORDANCE I^IITI{ THE PROVISIONS OF SECTION 1138
OF TT1E TAX LA$I AND MAY BE CHALLENGED TIIROUGII Tl{E HEARING
PROCESS BY THE FILING OF A PETITION WITHIN 90 DAYS. I

Perlod Endlng Tax Due PenaLty Due Interest Due

r r l 30 l79  37 .45
o2 l29 l8O 4255 .29  ro2L .26  839 .11
05/30/80 2820.44 s92.29 470.87
0s /31 /80  652s .86  LL74 .6s  892 .10
11 /30 /80  s308 .06  796 .2 t  566 .82
02/28181 4382.99 525.95 338.37r '

3. The above assessment lssued to petitioner stems from asaessments

issued against Irvrs Hideaway Inn, Inc., as a result of that entLtyrs f l l lng of

sales and use tax returns for the periods at lssue, which returns had either no

remittance or only a partlal remlttance of the tax shown as due thereon, nore

specif lcal- l-y detal led as fol lows:
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Perlod
Ended

rL |  30/7 9
2/2e 180
s  l3L  180
8/31 /80

1 I  /30/80
2/28181

Anount Shown
Due Per Return

$5 ,497  . 87
4 ,255 .29
6 ,820 .44
6 ,525 .86
5 ,308 .06
4 ,382 .99

Remlttance
wLth Return

Subsequent
Rernittance

$ -O- $7 ,000 .00,t
-0- -0-

4 ,000 .00  -0 -
-0- -0-
-0- -0-

I  ,500.00tr*  -0-

* Interest only remal.ns unpald.
** The $1,500.00 renlt tance check was dlshonored

for insuff ic ient funds.

4. Sal-es and use tax returns f l led by Irvrs Hideaway Inn, Inc. for the

quarter ly per iods ln quest lorr l ,  r"  wel l  as the dlshonored $11500.00 check, bear

the signature of pet l t loner,  I rv lng Braunstein, wlth the t l . t l -e of presldent

ref lected on the teturns.

5. The Audit Division asserts that the references to Tax Law sectl.on

f138(a) on the face of the notLce of determl.nat ion represent a cLerlcal  error

and that the document lras not issued pursuant to section 1138(a). The nature

of the cl-er ical  error was not further specif ied. There is no assert lon"by the

Audit Dlvlsion that the returns, as filed, were lncorrect as to the amount of tax

shown as due from lrvts Hideaway Inn, Inc.

6, Pet i t ioner offered no test imony or other evldence in support  of  the

assert lons raised ln hls pet l t ion, but rather rests his ent i re case uPon the

positlon that the State Tax Cornmission lacks Jurisdictlon to determlne petltionerts

Iiablllty for the taxes at issue via lts adminlstratLve hearlng procedure.

The return for the quarterly perlod ended February 28, 1981 was not
lntroduced in evidence.



-4-

CONCLUSIONS OF LAW

A. That where, as here, tinely and correct returns are submltted, lacking

only the renittance of tax shown as due thereon, the issuanee of a Notice of

Determinatlon and Demand pursuant to Tax Law section 1138(a) is not statutorily

authorl.zed and thls Connlssion is thus not emporrered to admlnistratLvely

determine pet i t ionerrs l labl l l ty for the unpald taxes at lssue. [Mqtteqo:E

Parsons v. State Ta4 Coqryleql lq,  34 N.Y.2d 190 (1974).1 Nothlng ln the record

supports the assertion that the document issued to petitloner was, as lndlcated

on lts face, anything other than an assessment issued pursuant to Tax Law

sect lon 1138(a) [See Finding of Fact "2r ' ] .  Notwlthstandlng the enactment of

Tax Law sect lon ITI,  garagraph t l renty-f l rst  (L.  1979, Ch. 7L4, eff .  January I ,

1980),  the issuance of an assessment pursuant to Tax Law seet lon 1138(a),  under

the clrcumstanees presented hereln remains jurisdlctlonally defective [Matter of

l l l l l i am R.  Ha1 l  v .  S ta te  Tax  Cornmiss ionr_A.D.2d_r (Th i rd  Depr t ,  June 5 ,  1985) ] .

Final- ly,  i t  is noted that Tax Law Sect lon 1138(a) has been amended, effect ive

Aprl1 17, 1985 (t .  1985, Ch. 65),  such that under the facts presented hereln

the issuance of a Noti.ce of Determlnation and Demand would be authorized and

the State Tax Comnission would have jur lsdict lon to determlne pet l t lonerrs l labl l l ty.

B. That the petitlon of Irvlng Braunsteln l.s hereby granted and the

Notice of Determination and Demand for Payment of Sales and Use Taxes Due dated

October  28 ,  1981 is  cance l - led .

DATED: Albany, New York

sEP 13 1985
STATE TN( COMMISSION

PRESIDENT
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