
STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Boychuckrs Inc.

for Redetermination of a Deficiency or Revl.slon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lods  End ing  11 /30 /80  and,  2128181.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commisslon, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the wlthln not ice of declslon by cert l f led
mai l  upon Boychuckrs Inc.r  the pet i t loner ln the within proceedlng, bY
enclosing a true copy thereof in a securel-y sealed postpaLd wrapper addressed
as fol lows:

Boychuckts Inc.
701 Addlson Road
ATTN: Ben Vetter,  Presldent
Pa in ted  Pos t ,  NY 14870 t

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the petitloner
herein and that the address set forth on sal-d wrapper ls the last, known address
of the pet i t ioner.

Sworn to before me this
28 th  day  o f  June,  1985.

Authorized to ister oat
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O F - K  1 2 2 2 7

June 28,  1985

Boychuckrs Inc.
701 Addison Road
ATTN: Ben Vetter,  President
Pa in ted  Pos t ,  NY 14870

Gentlemen:

Please take not ice of the declslon of the State Tax Conmlsglon enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revlel t  an
adverse decislon by the Stat,e Tax Corrmission may be instituted onl-y under
Artlcle 78 of the CiviL Practlce Law and Rules, and must be conrmenced in the
Suprene Court of the State of New York, Albany Countyr within 4 rnonths from the
date  o f  th is  no t lce .

InquLries concerning the computation of tax due or refund allowed in accordance
with thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigation Unlt
Bulldlng il9, State Campus
Albany, New York L2227
Phone # (518) 457-2O7O

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

BOYCHUCK'S INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under ArtLcLes 28 and
29 of the Tax Law for the Periods Ending
Novenber 30, 1980 and February 28, 1981

DECISION

Peti t ioner,  Boychuck's Inc.,  70L Mdison Road, Painted Post,  New York

L4870 fil-ed a petitlon for revision of a determination or for refund of sales

and use taxes under ArtLcLes 28 and 29 of the Tax Law for the perJ.ods ending

Novenber 30, 1980 and February 28, 1981, (r t te t to.  35852).

A Snall- Cl-ains hearLng was held before Arthur Johnson, Hearing 0ffLcer, at

the offices of the State Tax CommLssion, 164 Hawley Street, Bl.nghantoa, New Yorkt

on December 19, 1984 at 10:45 A.M. Pet i t ioner appeared by i ts PresLdent,  Ben

Vetter. The Audit Division appeared by John P. Dugan, Esq. (Janes DeLl-a Porta,

Esq.  o f  counseL) .

ISSI'E

Wtrether reasonable cause exists for the abatenent of the penal-ty asserted

against petitLoner for fail,ure to flle part-quarterly returns for the perlods

ending Novenber 30, 1980 and February 28, 1981.

TINDINGS OF FACT

1. Petitl-oner, Boychuck's Inc., tinely ftLed New York State and Local

SaLes and Use Tax Returns (St-100) for the quarterly periods endlng lIay 31,

1980, August 30, 1980, Novenber 30, 1980 and February 28, 198f.  Pet i t ioner

reported taxabl-e sales in excess of $3001000.00 on each of sald returna.
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2. The Audit Dlvision issued notices and demands for palment of sales and

use taxes due agalnst petltioner for the perlods endlng November 30' 1980 and

February  28 ,  1981.  Sa ld  no t lcea  asser ted  pena l t ies  o f  $773.55  and $ l '040 .07 ,

respectively, for failure to file part-quarterly returna for those perl.ods ae

requlred by sect ion 1136(a) of the Tax Law.

3. Petltloner made two separate requests to the Department of Taxatlon

and Flnance that the foregoLng penal-ties be abated. The Processlng DlvLsLon

issued not lces of assessment revLew on September 15, 1981 and November 23'  1981

both of whlch sustalned the penaltles assessed.

4. 0n Decenber 9, 1981, pet i t loner f l1ed a pet i t lon seekLng a revlston of

the determlnatlon that penal-tLes nere properly assessed.

5. Petl.tioner was formed in August, 1977 and was prlnariJ-y engaged ln the

sale of gasol lne, dlesel fuel-  and fueL ol l .  Pet l t loner also sold beer,  c l .garettee

and grocery ltems. In March 1980, petltloner purchased a retalJ- gasollne

service stat ion buslness. Wtth the saLes from the new buslness, pet i t lonerrs

sales exceeded $300,000.00 for the period ending l{ay 3l '  1980 and al l  subsequent

periods.

6. Petltloner argued that lt was unaware of the requlrement to flle

nonthly part-quarter ly returns when taxable sales exceeded $3001000.00.

Petl-tloner argued further that lt fl l-ed quarterly returns for the perlods

endLng May 31, 1980 and August 31, 1980 whlch reported taxabl-e sales in exceas

of $300,000.00 and was not notifled by the State that such returns were fl.led

erroneousl-y. PetltLoner took the posltlon that the State had that responslbtllty

and since lt did not glve notlflcation, the penaltles ehould be abated.
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7. petLtloner tineJ-y fil-ed sal-es tax returns for all- perLode precedl.ng

March 1, 1980 and patd the sales taxes due shown thereon. Petitioner conmenced

ftJ-ing nonthl-y part-quarterly returns once Lt was aware of such requLrement.

The fail-ure to flle part-quarterly returns for the periods at Lssue herein was

not due to wiLlful negJ-ect.

8. New York State and Local Sal-es and Use Tax Returns (Sf-100) state in

bo1-d type print:

"IF THE AI'{OI'NT REPORTED IN BOXES B & C ABOVE TOTALS
$300,000 0R MoRE, You ARE REQUTRED T0 FrLE RETURNS MoNTHLY.
CONTACT THE SATES TA)( PROCESSING I]NIT OR LOCAI DISTRICT TN(
OFFICE IMMEDIATELY FOR FT'RTHER INFORMATION.,'

CONCLUSIONS OF I.AW

A.That section 1136(a) of the Tax Law provides, in part, that every person

requi"red to register with the Tax Conrnission whose taxable receipts total- three

hundred thousand doLlars o! more in any quarter shal-l-, in addition to fil-ing a

quarterly return, file a part-guarterly nonthly return wlth the Tax CornnLssion.

B. That sect lon l l45(a)(1)( i )  of  the Tax Law provides for the inposlt lon

of penalty and lnterest for failure to flLe a return or pay over atry tax when

due. Subdivision (ti) of saLd section provides for the remiseion of penalty

and that portion of interest that exceeds the mininun statutory rate Lf the Tax

Comnission deteraines that the failure or deJ-ay was due to reasonable cause and

not due to willfuJ, neglect.

C. That 20 NYCRR 536.1(b) sets forth the grounds for reaeonable cause.

The first five specifically enunerated grounds are Lnappllcable ln thLs caae.

The sixth ground is as follows:

"(6) any other cause for del-inquency which aPpears to a
person of ordinary prudence and intell-igence aa a reasonabl-e
cause for delay tn fiJ-ing a return and which clearly
Lndicates an absence of gross negligence or wiLlful intent
to disobey the taxlng statutes. Ignorance of the law,
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wil-l- not be considered reasonable causett (enPhasiehowever,
added ) .

D. That although

returns was not due to

ignorance of the law.

shown.

pet l t l .onerrs fal lure to f l le

gross negllgence or wil-Lful

Accordingly, no grounds for

tinely part-quarterJ-y

lntent, lt was due to

reasonable cause have been

E. That the pet l t lon of

demands for payment of sales

DATED: Al-bany, New York

JUN 2 8 1985

Boychuckrs Inc. ls denLed and the notices

and use taxes due are sustaLned.

STATE TAX COMMISSION

and
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