
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matt,er of the Petition
o f

Bowents Arco
(Peter  Bowen,  d /b la  Bowenrs  Arco)

for Redeternlnation of a Deficiency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  1 2 / L / 7 8  -  1 1 / 3 0 / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany .

David Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the wlthln not lce of decislon by cert i f ied
nal l  upon Bowenrs Arco,(Peter Bowen, dlbla Bowenrs Arco) the pet i t ioner in
the withln proceedlng, by enclosing a true copy thereof ln a securely sealed
postpald r'rcapper addressed as follows:

Bowenrs Arco
(Peter  Bowen,  d /b la  Bowenrs  Arco)
2555 Monroe Ave.
Rochester "  NY 14618

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Service wLthin the State of New York.

That deponent further
herein and that the address
of the pet i t loner.

Sworn to before ne this
28 th  day  o f  June,  1985.

says that the said addressee is the Pet l t ioner
set forth on said rrrapper ls the last known address

nister oaths
pursuant to Tax Law sectl.on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petitlon
o f

Bowenrs Arco
(Peter  Bowen,  d lb la  Bowen 's  Arco)

for Redeternination of a Deficiency or Revlsion
of a Determination or Refund of Sales & Use Tax
& :
[nder Article 28 & 29 of the Tax Law for the
P e r l o d  I 2 l L l 7 8  -  L L l 3 0 l 8 L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornrnisslon, that he Ls over 18 years of age, and that on the
28th day of June, 1985, he served the wlthin not ice of decislon by cert i f ied
mail upon Alan N. Newman, the representatlve of the petitloner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
rrrapper addressed as fol lows:

Alan N. Neronan
Gol-dman Newman & Shinder
900 Tenple Building
Rochester,  NY 14604

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal-
Service withln the State of New York.

That deponent further says that the sald addressee 1s the rePresentative
of the petitioner herein and that the address set forth on sal.d wraPper ls the
last known address of the representative of the petl.tioner.

Sworn to before me this
28 th  day  o f  June ,  1985 .

ster oaths
sec t ion  174pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

June 28, 1985

Bowents Arco
(Peter Bowen, dlb/a Bowenrs Arco)
2555 Monroe Ave.
Rochester ,  NY 14618

Gentlemen:

PLease take not ice of the declslon of the State Tax Cornmlssion encloeed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax ConrmissLon may be lnstituted onl-y under
Artlcle 78 of the Civil Practice Law and Rules, and must be conrnenced in the
Supreme Court of the State of New York, A1-bany County, wlthln 4 months from the
date  o f  thLs  no t ice .

Inqui.ries concerning the computatlon of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigation Unit
Buildlng /19, State Canpus
Al-bany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t loner I  s Representat lve
Alan N. Newman
Goldnan Nemran & Shlnder
900 Temple Bulldlng
Rochester,  NY 14604
Taxing Bureauf s Representative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon

of

BOWENIS ARCO
(Pete Bowenr dlbla Bowenrs Arco)

for Revlslon of a Deterninatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period December 1., L978
through November 30r 1981.

: DECISION

Petl t ioner,  Bowenrs Arco (Pete Bowen, a/b/a Bowenrs Arco),  2555 Monroe

Avenue, Rochester, New York, 14618, flled a petLtion for revl.sion of a determLn-

atton or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perlod Decenber 1, 1978 through Novenber 30, 1981 (Ff le No. 39986).

A snall claims hearlng was held before Dennls M. Gal-l-lher, Hearlng Officer'

at the offlces of the State Tax ConmLssion, 259 Monroe Avenuer Rochester' Nett

York, on December 6, 1984 at 10:45 A.M. with alL br lefs to be subnit ted by

May 1, 1985. Petitloner appeared by Gol-dman, Newman & Shlnder, Esqs. (Alan N.

Newman, Esq., of counsel). The Audlt DLvisLon appeared by John P. Dugan, Esq.

(Thonas C. Sacca, Esq.,  of  counsel) .

ISSUE

Wtrether petltlonerts faLlure to tJ.nely renlt eaLes tax was due to reasonable

cause and not to willful neglect, thus warrantlng canceJ-J-ation of the penal-ty

asserted pursuant to Tax Law sect ion 1145(a).

FINDINGS OF FACT

1. On March 4, L982, pet i t ioner,  bI  l ts owner, Pete Bowen, executed a

consent allowing assessment of sales and/or use taxea for the perlod December lr
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1978 through May 31, 1979 to be made at any tlme on or before Septenber 20,

1982.

2. On August 20, 1982, the Audlt  Dlvls ion lssued to pet l t ioner '  Bowents

Arco, a total of tweLve notlces of determination and demand for paynent of

sales and use taxes due assesslng additlonal sal-es tax, plus penalty and

lnterest, for each of the fol-l-owing quarterl-y sales tax perlods:

Period Ended Tax Interest-

Feb.  28,  1979
!tray 31, L979
Aug .  31 ,  L979
Nov. 30, L979
Feb.  29,  1980
May 31,  1980
Aug .  31 ,  1980
Nov .30 ,1980
Feb.  28,  1981
May  31 ,  1981
Aug .  31 ,  1981
Nov .30 ,1981

TOTAL

$  3 ,052 .00
3 ,699 .00
5 ,259 .00
4 ,L52 .00
4 ,865 .00
5 ,455 .00
5 ,  713 .00
5 ,  798 .00
6 ,199 .00

10 ,365 .00
11 ,563 .00
9 ,000 .00

$ 5,  L33.24
6 ,046 .75
8 ,  508 .38
6 ,593 .2L
7 ,58L .46
8  ,335 .  90
8 ,557 .38
8 ,5 rL .22
8 ,730 .49

L3 ,973 .27
L4 ,867 ,02
10 ,987 .  56

TidFr6:05

PenaLty

$  767 .00
9L7 .25

r ,3 r4  .7  5
I  , 039 .  00
L ,216 .25
L  ,363 .7  5
L ,428 .25
r , 449 .50
1 ,363 ,  78
1 ,969 .35
I , 850 .06
I ,  170 .00

$  1 ,314 .24
1 ,460 .70
L ,934 .63
L  , 4O3  .2L
1 ,500 .  21
1 ,517 .15
1 ,416 .13
1  ,263 .7  2
L ,L67 .7L
1 ,638 .92
| , 453 .94

8 r7 .56
$16 ,888 .  I 2$75 ,090 .00  $15 ,847 .96

2. Pet i t ioner,  Bowents Arco, a sole proprletorshlp operated by Pete

Bowen, Ls a gasoline servlce statlon located, at 2555 Monroe Avenue, Rochester,

New York. Petltloner tinely flled New York State and Local Sales and Use Tax

Returns (Forns ST-f00) and remltted the taxes shown as due thereon for each of

the sales tax quarterly perlods at issue.

3. Bowents Arco has been operated by Pete Bowen slnce his purchase of the

buslness tn May of 1968. Mr. Bowen has very Llttle fornal educatlon of any

klnd and no education at all pertaining to tax matters of any nature. Hts

expertlse ls in auto and truck mechanLcs acqulred through obeervatlon and

handg-on experlence.

4. hltren Mr. Bowen purchased the buslness in May of 1968' he also hlred

the publlc accounting firm of Charles J. LaFrance (rrthe FLrm") to keep hLs
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books and to prepare al-l necessary Federal and State tax returns and reports

for the busLness. The Flrm was advertlsed as a public accounting ftrm and had

been recorrnnended to petitloner by another gas statLon owner for whom !!r. Bowen

had fornerly worked.

5. In L975t Charles J. LaFrance, the prlncipal olrner of the Fl.rn, dled.

Shortly thereafter, Mr. Bowen was ca11ed by !,Irs. LaFrance (Charles LaFrancere

widow) and urged to continue his relationshlp with the Firn. Mr. Bowen questloned

l{rs. LaFrance as to ttwho was going to take care of everythlngrrr and was advlsed

by l{rs. LaFrance that'rshe had accountants there worklng for her rtght al-ongr

even had then when Charl-ie was llvlngrt and that they were "al-l llceneed and

everythlng, al l  set up.r l

6. l"Ir. Bowen gave the Flrn alL necessary lnfornatlon to accurately

prepare the buslnessr books and its sales and use tax returns. Certain reJ-atlveJ-y

minor ltems of information supplLed to the Flrn by Mr. Bowen were lnadvertentl-y

onitted frorn the Journals by the Firmts tax preparer and some amounta were aleo

not properly totall-ed ln the Journals by the preparer.

7. The reason for the short faLL in taxes reported on petLt lonerts returns

was that the FLrmrs tax preparer used an tncorrect method of comput{ng sales

tax llablltty. It ls not dLsputed that tax l-lablllty calculated dlrectly fron

uslng petitionerfs sales journals as prepared by the Flrn for the perlod

March l, L979 thtough Novenber 31, 1981, and enploying the correct nethod of

computlng tax due, would result  ln $66,728.00 our of the $75r090.00 l labl l l ty

determlned on audlt. Furthermore, Lf the lnadvertently onltted ltems and

nLstotaLled items were lncluded, the tax flgure derlved from the journals would

be $69'780.00. The dl f ference between audl. ted tax due ($75,090.00) and tax due

per the journal-s had they been properl-y posted and added by the Flrn and had
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the FLrnrs preparer used the correct nethod of conput lng the tax ($691780.00),

ls thus $5,310.00. Thls amount would also be further reduced slnce the noted

Journal anal.ysLs spans only the perlod fuom 3/L/79 through lLl3)/Ilr whereas

the audit perlod lncLudes on addltlonal prl.or quarterly perlod (Ill30l78

through 2128/79) .

8. Mr. Bowen also utlllzed the Fl.rm to prepare his personal- lncome tax

returns. An lncome tax audit prior to the perlod at lseue hereln, ln which the

Flrm represented Mr. Bowen, resulted in no addltl.onal llabillty.

9. In or about 1981, petitloner began makLng a rough estlmate per

quarter of hl-s potential sales tax llabll-lty and holding thls money in reserve

to be available at the tlme the returns were due to be flled. However, thle

estlmate dld not include credlt card sal-es made by petltloner, slnce lt was

Mr. Bowents belief that sal-es tax due on credit card salee was to be pald by

Arco.

10. Petl.tloner has paid the tax assessment, and protests only the Lnposltlon

of the penalty and of interest ln excess of the mlnimum statutory rate.

Petitioner malntains the falLure to tlmely pay sales tax waa occasLoned sole1y

by the negligence of the Firm and lras not due to wll-lful faLlure.

CONCLUSIONS OF LAI{

A. That Tax Law sect ion 1145(a)(1)(1) authorlzes the lmposit lon of

penaltles and lnterest eharges ln instances, guch as the present, where taxes

due are not t lmely renlt ted. Tax Law sect lon 1145(a) (1) (11) provldes as

follows:

"If the tax commisslon determlnes that such fallure or
del-ay was due to reasonable cause and not due to wlllful
negl-ect, it shal-l remit all of such penalty and that
portlon of such lnterest that exceeds the Lnterest that
would be payable 1f such lnterest lrere computed at the rate
set by the tax commlsslon purauant to sectlon el-even
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hundred forty-two. Ihe tax conmlssion shall pronulgate
rules and regulations as to what constitutes reasonable
cauge.  t t

B. That paragraph six of 20 NYCRR 536.1, enacted durlng the perlod at

Lssue hereLn, provldes that reasonable cause lncludes:

rrany other cause for dellnquency which appears to a person
of ordlnary prudence and Lntelllgence as a reasonable cause
for delay ln flLing a return and which cJ.early lndlcates an
absence of gross negl-lgence or wlLlful Lntent to dl.sobey
the taxlng statutes. Past performance will be taken into
account. Ignorance of the law w111 not, however, be
considered reagonabl-e cause.rt

C. That petltioner has establ-lshed, under of the facts and circumatancea

described, that l-ate paynent of the taxes at lssue was due to reaaonable cause

and not due to hls negllgence or wlLLful Lntent. Mr. Bowen, a man of very

llnited education, retained and reLled upon a publ-lc accounting fltm to Prepare

petltionerts books and all tax returns, and gave to this flrn all lnformatlon

needed to prepare such ltems accuratel-y. Mr. Bowen acted reasonably ln retalnlng

and relying upon a publicly advertlsed fLrm whlch had been recommended to hln.

Petltionerts relatlonshlp wlth this flrn was l-ongstandlng. Mr. Bowen sought

and recelved assurances that the firm would contLnue, after the death of lts

principal owner tn 1975, to take care of the taxes ln the same manner and wLth

the same personneJ. as had been lnvoLved ln such matters al-l- along. Alnoet the

entlre underpayment by petitloner nas occasioned by the incorrect nethod of

computatlon used by thls firn which petitl.oner had no reason to belleve, based

on lts past performance, nas in any manner less than competent. Finally,

petitloner promptl-y pald the tax due upon audlt determinatlon that the flrn had

lncorrectl-y prepared the returns. Thls ls not an lnstance where a party has

attenpted to abrogate a responsiblllty Justly hle, but rather ls an lnstance of

J-ate paynent occasioned by reasonable cause.



D. That the pet l t lon of Bowenrs

Ls to be revised to reflect abatement

the minimum statutory rate.

DATED: Albany, New York

JUN 2 8 1985

-6-

Arco is hereby grented and the asaeasment

of penalty and reductlon of lnterest to

STATE TAX COMMISSION

PRESIDENT



P b13  Ib l  131

RECEIPT FOR CERTiFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

P h53  Lb1  539

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reversel
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