
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Bitoni  Restaurant,  Inc.
and trrli l l lam Durando, as Officer

for Redetermlnation of a Deflciency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  l0  /  617 5-5  l3 r l8 l .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck, being duJ-y sworn, deposes and says that he ls an empJ-oyee
of the State Tax Comnission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wlthln not ice of Decislon by cert l f ied
nail upon Bitoni Restaurant, Inc. and Wllllam Durando, as Officer, the
petitloners ln the withln proceeding, by enclosing a true copy thereof in a
securely sealed postpald lnapper addressed as follows:

Bitoni  Restaurant,  Inc.
and Wil-l-lam Durando, as Of f lcer
62  West  48 th  Sr .
New York, NY 10020

and by deposlting same enclosed
post office under the exclusive
Service wlthln the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
7th day of November, 1985.

ster oaths
sec t lon  174

ln a postpald properl-y addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee is the pet i t ioner
forth on sald lrrapper ls the last known address

thorlzed to



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petitlon
o f

Bitonl  Restaurant,  Inc.
and Wllllam Durandor ds Officer

for Redeternl-nat,ion sf a Deficlency or Revl-sion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  Lo  |  6  /7s-5  |  3 I  /8 r .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employce
of the State Tax Comrnission, that he ls over 18 ycars of age, and that on thc
7th day of November, 1985, he served the wlthln not lce of Decision by cert l . f led
nail upon Murray Appleman, the represcntatlve of the petittoners in the lrithln
proceeding, by encl-osing a truc copy thereof in a securely sealed postpaid
nrapper addressed as fol lows:

Murray Appleman
225 Broadway
Ncw York, NY 10007

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post officc under the exclusive carc and custody of the Unl"ted States PostaL
Servicc wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner herein and that the address set forth on said ltrapPer is the
last known address of the representative of the petitioncr.

Sworn to before me thls
7th day of November, 1985.

thorl zed to admin
pursuant to Tax Law section I74
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November 7, 1985

Bltoni Restaurant,  Inc.
and Wll l iam Durando, as Off lcer
62 Wesr 48rh St, .
New York, NY 10020

Gentlemen:

Please take not ice of the Decision of the State Tax CommLsslon enclosed
herewlth.

You have now exhausted your right of review at the admlnistratlve l-evcl.
Pursuant to sect ion(s) 1138 of the Tax Law, a proeeedl-ng ln court  to reviel t  an
adverse decislon by the State Tax Conrmlssion may be instituted only under
Article 78 of the Civil Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countlr rrlthln 4 nonths from the
date of this not ice.

Inquirl-es concerning the computation of tax due or refund allowed in accordance
wlth this dccl-sion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unlt
Building /f 9, State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t i .onerfs Representat lve
Murray Applenan
225 Broadway
New York, NY 10007
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet,itions

o f

BITONI RESTAURAI\IT, INC.
and WILLIAM DURANDO, AS OFFICER

for Revision of Determinations or for Refunds
of SaLes and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod October 6' L975
through May 31 '  1981.

DECISION

Peti t ioners, Bl toni  Restaurant,  Inc. and Wil l lan Durando, as off icer,  62

west 48th Srreet,  New York, New York 10020, f i led pet i t ions for revision of

determlnations or for refunds of sales and use taxes under Artlcles 28 af.d 29

of the Tax Law for the Period October 5, 1975 through May 31, 1981 (FlLe Nos'

42034 and, 42035).

A hearing was held before Danlel J. Ranalli, Ilearlng Officerr at the

offlces of the State Tax Con'mlssion, Two Worl-d Trade Center, New York' New

York, on March 14, 1985 at 9:15 A.M., with al l -  br iefs to be subnit ted by

July 17, 1985. Pet i t ioners appeared by Murray AppJ"eman, Esq. The Audlt

Divis lon appeared by John P. Dugan, Esq. (Kevirr  A. Cahi l - l ,  Esq.,  of  counseL) '

ISSUE

Whether the Audit DivLsion properly determlned petitionerst additional

sales tax due.

FINDINGS OF FACT

1. On March 19, Lg82, as the result  of  a f ie ld audlt ,  the Audit  Divls lon

issued four nottces of determination and demands for payment of sales and use

taxes due agalnst pet i t l -oners, Bi toni  Restaurant,  Inc. ("Bltonl")  and Wil l ian

Durando, as off lcer of Bl toni ,  as fol lows:



-2-

Not i ce  No . Peti t ioner Perlod Tax Penalty Interest Total

s820319297rq Bi ton i  r0 /6175-2/28179 $108,549.52 $21,968.14 $60,809.00 f i19 l ,426.66
S820319298M B i ton i  3 lL /79 -5 /3 r /81  $  56 ,L64 .34  -0 -  $  8 '627 .00  $  64 ,79L .34
s820319299M Durando  r0 /6 /75 -2125179  $L06 ,649 .52  $21 ,648 .14  $59 ,284 .4L  $187 ,582 .07
S820319300M Durando  3 /L /79 -5131 /g r  $  55 ,686 .88  -0 -  $  8 ,553 .09  $  64 '249 .97

On June 22, L982, notice numbers 58203L9298M and 58203193001"1 were cancelled

having been superseded by two addltional- notices issued May 20, 1982 as follows:

Not i ce  No . Peti t ioner Period Tax Penalty Interest, Total

s820520428v1  B i ton l  3 l I 179 -5131 lg r  $56 ,1 .64 .34  $12 ,408 .98  $11 ,489 .39  $80 '062 .71 r
5820520429v r  Durando  3 /L /79 -5131 /81  $55 ,686 .88  $L2 ,298 .77  $11 ,399 .84  $79 '385 .49 -

2. Petitioner ll l l-l-ian Durando, as president of Bitoni, executed consents

extending the period of linitatton for assessme+t of sales and uee taxes due

for the period March 1, 1978 through February 28, 1981 to March 20, L982.

3. Bi tonl  operates a fast food restaurant whlch sel ls pLzza, sandwiches,

rol ls,  coffee, tea, soda, beer and wine. BLtoni did not retain any or l"ginal

source sales documents such as guest checks or cash register tapes so that in

computing l ts sales tax returns, Bl tonirs accountant would add Bitonirs bank

deposits to its cash payroll and divide by 108 percent to determine sales and

sal-es tax colLected.

4. On audlt ,  the auditor,  af ter checking records of the Department of

Ilealth, the State Llquor Authority and the Division of Corporatlons of the

Department of State, determlned that Bltonl had originally been lncorporated on

October 6, 1975. Pama Food, Inc. ("Pana") had been operat lng on the prenlses

prior to Bitoni and the lease nas transferred from Pama to Bitonl on Octobet L6'

The discrepancy between the amount assessed against Bitonl and the amount
assessed against lJill ian Durando results from a use tax assessment whlch
rrTas assessed against Bitoni but not Mr. Durando. The use tax ls not in
i .ssue.
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L975. Mr. Durando had been the manager of Pama for three years prior to the

transfer and then became presldent of Bitoni. Bltoni purchased the business

from Pama for $20,000.00 plus the assumption of two exist ing chattel  mortgages

with a conbined balance of $118,000.00. Bltonl  appl led for a l iquor l icense on

June 30, L976 and for a pernl t  f rom the Departnent of Health on August 3, L976.

The lat ter permit  was lssued on September 30, 1976. Bitoni  dld not register as

a sales tax vendor nor begin fil lng sal-es tax returns untll the period ended

M a y  3 1 ,  L 9 7 8 ,

5. The auditor requested that pet i t ionerst accountant supply hln wlth al-L

the availabl-e books and records. The only records avallable were some sales

tax returns, bank statements and cancelled checks. The audltor analyzed

purchases by check for the perlod February l ,  1979 through Decenber 31, 1980.

Based on thls analysls, he determined that average nonthly food purchases by

check were $1,2O4.53r excluding purchases of pLzza ingredients. The average

nonthly flgure was multiplted by 39, the number of months in the perlod March 1,

1978 through May 31, 1981, to arr ive at non-pizza food purchases by check for sald

period of $46,976.67. The auditor requested pet i t ioners to keep an account of

cash purchases of food for the month of May, 1981. Cash purchases for May were

$4,091 .22, exehusive of pLzza ingredl-ents.  Thls f igure l ras also mult ipl led by

39 to determlne rtoa-pIzza food purchases by cash for the perl-od March 1, 1978

through May 31, 1981 of $159,557.98. The combined check and cash purchases of

non-ptzza food ltems lrere marked up by 181 percent based on a Dun and Bradstreet

retail busl-ness table for restaurant businesses with an annual- sales volume of

$250,000.00  to  $500,000.00 .  Th is  resuLted  in  adJus ted  taxab le  food sa les  o f

$580,361.20  fo r  the  per iod  March  1 ,  1978 th rough May 31 ,  1981.
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6. To determLne pLzza sales, the audLtor anaLyzed flour purchases for

May, 1981 and determined that petitioners purchased 3,500 pounds of flour per

month. Petitioners informed the auditor that one pound of fl-our was used per

pLzza and each ptzza had elght s l l -ces which sold for $.85 per sl ice. At the

rate of 3r500 pLzzas per month, monthly sales were est imated to Ue $23'800.00

result ing in $9291200.00 Lt ptzza sales for the perlod March 1, 1978 through

May 31, 1981. The cornbined pLzza sales and other food sales total led $1'508'56I.24

for the period March 1, 1978 through May 31, 1981. Thl"s amount ltas compared to

taxable sal-es reported of $552,772.00, result tng in addlt ional taxable sales of

$955 ,  789 .  oo .

7. For the period October 6, 1975 through Februaty 28, L978, when Bltoni

vras not registered, and dld not file saLes tax returns or maintain books and

records, the auditor deternlned gross sales by uslng the average adjusted

taxable sales for the period March l ,  1978 through May 31, 1981. This resulted

in average gross sales per guarter of $116,044.00 and total  gross salee unreported

for  the  per iod  October  6 ,  1975 th rough February  28 ,  L978 o f  $1 '073,407.0O.

This amount was combined with gross sal-es for the later perlod resulting in

$2r029r205.00 ln addit ional taxabLe saLes for the period October 5, 1975

through May 31 ,  1981.  Th ls  resuLted  ln  sa les  tax  due o f  $162 '336.40 .

8. Petltloners nade allegations to the effect that Bitoni may not have

been in business durlng the period pr ior to March 1, L978; however,  pet i t ioners

offered no evidence in any forn to refute the findlngs made by the auditor.

Pet l t ioners also argued that Bi tonirs records were suff lc ient to conduct a

complete audit and that to require more woul-d be arbitrary and capricious.

9. AJ.ong wlth their  br iefr  pet i t ioners submitted proposed f lndings of

fact, all of which have been incorporated herein except for number I whLch was
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irrelevant, number 11 whtch was lrrelevant with respect to Pamars sales tax

identification number and fll ing record, and number 13 which was not supported

by the evldence.

CONCLUSIONS OF LAW

A. That a " . . .vendor ls obl- igated to malntain records of his sales for

audit  purpoges (Tax Law, 51135),  and the State, when conduct lng an audit '  must

determine the amount of tax due ffrom such infornatlon as nay be avallablet

but t  [1] f  necessary, the tax may be est imated on the basis of externaL indicesr

( T a x  L a w ,  5 1 1 3 8 ,  s u b d .  [ a ] r  p a r t l l ) . "  ,

84 A.D .2d 655, 656. Exactness in deterninl,ng the amount of sales tax llabllity

is not required where lt is the petitlonerts own fallure to maintai.n proper records

which necessitates the use of external indlces. Markowltz v.  State Tax Counisslon,

5 4  A . D . 2 d  1 0 2 3  a f f  r d  4 4  N . Y . 2 d ,  6 8 4 .

B. That pet i t ioners had no guest checks, cash register taPesr purchase

invoices or any other source documents from which the Audlt DlvisLon coul-d

determine pet i t ionersr sales tax l labl l l ty.  Therefore, resort  to a test per iod

and markup based on external indlces lras warranted. Cancelled checks and bank

statements alone do not constitute adeguate records with whlch to conduct a

complete audlt .  Addit ional lyr pet l t loners produced no evidence' ei ther ln the

form of testimony or documentation, to refute the audit flndings or to sholt

that Bi toni  was not ln business pr ior to March 1, L978; thus, they have not met

their burden of provlng that the audlt hras erroneous.
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C. That the petitl-ons of Bltonl Restaurant, Inc. and Wll-l-ian Durando' as

officer, are denled and the notlces of determination and demands for pa)rment of

sal-es and use taxes due lssued March 19, 1982 and I'Iay 20, L982 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

N0v 0 ? 1985
PRESIDENT
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RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL

' * :

P 1 ,53  36?  b3q
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDEO
NOT FOR INTERNATIONAL MAIL
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