
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Best Pont lac Toyota, Inc.

for Redeterminatlon of a Deftclency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  5 l 3 L / 7 8  &  8 / 3 1 1 7 8 .

AFFIDAVIT OF IIAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmission, that he ls over 18 years of age, and that on the
15th day of Apri l - ,  1985, he served the withln not lce of Declslon by cert l f led
mai l  upon Best Pont iac Toyota, Inc.,  the pet i t ioner in the within proceeding,
by encloslng a true copy thereof in a securel-y sealed postpaid wrapper
addressed as fol lows:

Best Pont iac Toyota, Inc.
2301 E.  Ma in  St .
End ico t t ,  NY 13760

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the petitioner
herein and that the address set forth on said rilrapper is the last known address
of the pet i t ioner.

Sworn to before ne this
15 th  day  o f  Apr i l ,  1985.

t o ter oaths
Law sect ion 174pursuant to Tax



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i tLon
of

Best Pont lac Toyota, Inc.

for RedeterminatLon of a Defl.ciency or Revislon
of a Deterurinatlon or Refund of Sales & Use Tax
under Article Zg & 29 of the Tax Law for the
P e r i o d  5 l 3 L l 7 8  &  8 l 3 L / 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he Ls an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
15th day of April, 1985, he served the within notLce of Deeision by certLfLed
mail  upon Joel A. Scelsi ,  the representat ive of the pet i t ioner in the within
proeeeding, bI enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

JoeI- A. Scelsi
2609 E. Maln St.
Endicott ,  NY 13760

and by depositing 6ame enclosed Ln a postpald properl-y addressed wrapper in a
post offiee under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the rePresentative
of the petitloner hereln and that the address set forth on said wrapper 1s the
last known address of the representatlve of the petitioner.

Sworn to before me this
15th day of Aprl l ,  1985.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr i l -  15 ,  1985

Best Pont iac Toyota, Inc.
2301 E.  Ma in  St .
End lco t t ,  NY 13760

Gentlemen:

Please take not ice of the Decision of the State Tax Conrnisslon enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding Ln court  to review an
adverse decision by the State Tax ConmissLon may be instltuted only under
Article 78 of the CiviL Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Al-bany Countyr withln 4 nonths fron the
date  o f  th is  no t ice .

Inquirles concernlng the computation of tax due or refund allowed in accordance
rrr i th this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unlt
Building ii9, State Campus
Al-bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerfs Representat ive
Joel A. Scelsi
2609 E. Main St.
End lco t t ,  NY 13760
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :

o f :

BEST PONTIAC-TOYOTA, INC. : DECISION

for Revlslon of a Deternlnation or for Refund !
of SaLes and Use Taxes under Artl.cles 28 and 29
of the Tax Law for the Periods Ended l{ay 31, :
1978 and August  31 ,  1978.

Pet l t ioner,  Best Pont lac-Toyota, Inc.,  2301 East Maln Street,  EndLcott '

New York 13760, ftled a petition for revlsion of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the periode

ended May 3I,  1978 and August 31, 1978 (Ft1e No. 28612).

A fornal hearing was held before Arthur Brayr Hearlng Officerr at the

offices of the State Tax Conrmisslon, 164 llawley Street, Blnghamton, New York on

May 16, 1984 at 1:00 P.M., with alL br lefs to be subnit ted on or before Jul-y 20,

L984. Pet i t loner appeared by Joel A. Scelsl ,  Esq. The Audit  Divis lon appeared

by John P. Dugan, Esq. (Anna Colel lo,  Esq. r  of  counsel) .

ISSUES

I. l thether pet i t loner f i led a t lmely pet i tLon for revlslon of a determl-

nat ion of sales and use taxes due.

II. !.ltrether petitloner had reasonable cauae for failure to remit sales and

use taxes due with i ts returns.

FINDINGS OF FACT

1. Pet i t loner,  Best PontLac-Toyota, Inc.,  f l led t lnely New York State and

Local Sales and Use Tax Returns for the perlod March l, 1978 through May 31,

1978 as  foLLows:



paynent  o f  $30,000.00 .

5. On or about Aprj- t .  7,  1979, the Audlt

Demand for Payment of Sal-es and Use Taxes Due

1978 in  the  to ta l  amount  o f  $6 ,838.80 .  A f te r

acknowl-edged that the amount assessed in the

Anount Remltted

$ -0-
-0-

26,552.56

Division issued a Notice and

for the period ended August 3l '

the hearlng, the Audit Dlvlsion

NotLce dated Apri l  7,  1979 has

Month

March
April
Lfay

-2-

Amount Shown Due

$28 ,26 t . 46
29 ,68 t .18
29,609.92

2. Petitloner filed tinely New York State and local sal-es and uee tax

returns for the perlod ended August 31, 1978, but did not remlt the full amount

of tax shown due on the return.

3. 0n March 23, 1979 the Audit Dlvlslon issued a NotLce and Demand for

Paynent of Sales and Use Taxes Due for the perlod ending !{ay 31, 1978 ln the

amount  o f  $86,552.56  pLus  pena l ty  o f  $10,578.49  and in te res t  o f  $6 ,497.28  fo r  a

total  amount due of $103,628.33. Thls was reduced by the prLor amount pald of

$26,552.56  resu l t ing  ln  a  to ta l  amount  due o f  $77,075.77 .

4. On July 17, 1978 pet i t ioner patd $301000.00 to the Department of

Taxatlon and Finance and on February 1, 1979 petitioner nade an additLonal-

been pa ld .

6. On October 24, 1979 the Audit  Divis ion lssued a Not lce of Assessment

RevLew which stated that the amount of tax asserted to be due by the Audit

Dlvis lon for the period ended May 31, 1978 had been paid. In addtt lon, the

amount of penalty and interest assessed for the perlod ended May 31, 1978 wae

reduced to $101836.59 to ref l -ect the t lme bet lreen the dates when paynent was

due to the tLne payment was made. The reduced amount conslsted of a penalty of
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$71278.49 for fallure to make a tLrnely payment of sales and use tax and lnterest

o f  $ : , 5 5 8 . 1 0 .

7. 0n or about November l ,  1979, pet l t loner,  bI  l " ts conptrol ler '  nal led a

l-etter to the Department of Taxation and Fl.nance requestlng that penalties be

waived because of corporate financial difficul-ties, but agreeing to pay the

interest due.

8. On or about November 27, 1979 the Audlt DlvLsl"on lssued a second

Notice of Assessment Review which stated that petltioner had not presented

reasonable cause warranting a cancell-atlon of penalties but stated that a

petLt ion for a fornal hearlng could be f t led.

9. On January 7, 1980 petltioner flled a petltLon chall-enging the penalty

asserted for the perLod ended l{ay 31, 1978.

10. In response to a telephone conversatlon whlch took place on SePtember 19'

1983, the Audlt  Divls lon advised pet i t loner by a let ter dated Septenber 21'

1983 that the amount of money due for the period ended September 19' 1983 was

$7,278.49 represent ing the penalty for fai lure to pay on t lme and $3,558.10 for

ln te res t .

11. Fron 1954 unt l l -  1976, Mr. Don Owen and his wife owned al l  of  the

outstandlng stock in an automobile dealershlp known as Don Owen Incorporated.

12. In 1976r Mr. Owen entered lnto an agreement with Mr. Robert Harkness

whereby Mr. Harkness would, over time, purchase all of Mr. Owenre lnterest in

Best Pontlac, At the time of thls agreement, Mr. Owen planned on golng into

semi-retlrement. In conjunctlon wlth this agreement, the name of the automoblle

dealership rras changed to Best Pontlac-Toyota, Inc. and Mr. Ilarkness became

presLdent.  Mr. Orsen assumed a positLon on pet l tLonerts board of dlrectors.

However, the franchise to operate the dealershlp remaLned in Mr. Owents name.
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13. In or about the lat ter part  of  L978, Mr. Robert  Harkness, who was the

conptroller of petitloner, advlsed Mr. Owen that the corporatLon was having

f lnanclal  di f f icul t ies. After a ser ies of meetings, Mr. Owen was able to

convl.nce Mr. Harkness that he should rellnquish control of the corporatl.on and

that Mr. Orven shouLd resume control. In or about January, 1979, Mr. Owen took

control- of the corporation. trfhen Mr. Owen resumed control, he declded that he

would try to keep the corporation going rather than fll-e for bankruptcy.

L4. In or about October, L979 Mr. Orren held discusslons with an lndividual

at the Blnghanton Distrj.ct Offlce of the Department of Taxatlon and Flnance.

In the course of these discussions, Mr. Orren was led to bel leve that '  Lf  the

sales tax due was paid, the lndlvldual ln Binghamton would reconrmend to someone

ln Albany that the penalties should be waived.

15. After Mr. Oren resumed control of the corporatlon, he made an appllcation

for a loan to the Snall Business AdninLstratLon. It was a conditlon of the

loan that al l  outstanding tax l iabLl i t ies be sat isf ied. On or about July 17'

1981, pet i t ioner lsent to the Binghanton Distr lct  Off ice to dl .scuss hls tax

l-labilities and was advl-sed at that tine that the only outstanding tax llablllty

was for the period ended August 31, L978. Mr. Owen then pald the amount due

for that per iod.

16. At the hearlng, petitioner argued among other things: that all amounte

due have been paid; that the assessment dated March 23, 1979 ls defect lve ln

that it dld not state that a petl.tion must be fl1ed wlthln ninety days; that

the only def lc iency assessed was in the let ter dated September 21, 1983, and

that it is barred by the statute of llnltations; that the Audit Dlvieion should

have moved to dlsnlss the petitlon as untimely rather than have raised the
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issue of tinellness at the hearing; and that the deLay in conducting the

hearlng warrants the cancel-l-atlon of the penalties.

CONCLUSIONS OF LA!il

A. That ln thls instance the Audlt Diviston has argued that by virtue of

section 1138(a) of the Tax Law the proceeding was untimely comenced. Ilowever,

lt is clear that the Notlee in lssue, dated March 23r L979' lras not lssued

pursuant to sect ion 1138(a) of the Tax Law. Thereforer thls sect lon is not

controlling and the petition ls considered tlnely.

B. That whlle the record establ-lshes that Mr. Onen made attemPts to pay

the saLes tax due, the penalty at issue herein was assessed against Best

Pontiac-Toyota, Inc. and not Mr. Owen. Petltloner has not presented any

evldence to establish that the failure to remit sales and use taxes wlth its

returns was due to reasonabl-e cause and not wl l l fuL neglect.  [Tax Law Sf145(a)J.

C. That the pet l t ion of Best Pont lac-Toyota, Inc. is granted to the

extent that the Notlce and Demand for Paynent of Sales and Use Taxes Due dated

Aprl l  7,  1979 Ie cancel l -ed (see Finding of Fact rr5fr) ;  such not lce dated }trarch 23r

L979, as modlfled by the NotLce of Assessment Revlew dated October 24, L979'

ls sustalned.

DATED: Albany, New York STATE TA)( COMMISSION

Arii i  5 i985
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