
STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
of

Danlel Bernard
dlbla Port Ewen Pharmacy

for Redetermlnatl-on of a Deflciency or Revl,slon
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /L /77  -  1 ,1 /30 /80 .

AFFIDAVIT OF MAILING

State of New York :
g a .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmissl-on, that he l-s over 18 years of age, and that on the
3rd day of Octoberr 1985, he served the within notLce of Declsl.on by certified
nail upon Danl"el Bernard, d/bla Port Ewen Pharmacy the petltloner l"n the wlthin
proceeding, by encloelng a true copy thereof ln a securely sealed postpald
wrapper addressed as follows:

Daniel Bernard
dlbla Port Ewen Pharnacy
177 Broadway
Port Ewen, NY L2465

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusLve care and custody of the Unlted States Postal
Servl-ce wlthtn the State of New York.

That deponent further says
hereln and that the address aet
of the pet i t ioner.

Sworn to before me this
3rd  day  o f  October ,  1985.

that the said addreasee ls the Petltloner
forth on sald ltrapper is the last knoltn addreee

Authorized to nister oaths
pursuant to Tax Law sectiot L74



STATE OF NEId YORK

STATE TN( COMMISSION

In the Matter of the PetLtion
of

Daniel Bernard
dlb/a Port Ewen Pharnacy

for Redeternl"nation of a DeflcLency or Revlsion
of a Determination or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 / 1 1 7 7  -  I L / 3 0 / 8 O .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck' being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmlsslon, that he is over 1.8 years of ager and that on the
3rd day of October, 1985, he served the wlthin notl"ce of Declslon by certifled
mail upon Joseph F. Koenlg, the representative of the petLtloner Ln the wlthin
proceedlng, by enclosLng a true copy thereof in a securely seaLed postpaid
wrapper addressed as follows:

Joseph F. Koenlg
715 Broadway
Klngston, NY 12401

and by depositl,ng same enclosed in a postpaid properl-y addressed wrapper ln a
post office under the excl-usLve care and custody of the Unlted States Postal-
Service wlthin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petltioner herein and that the addreas aet forth on said ltrapper is the
last known address of the representatlve of the petitl-oner.

Sworn to before me thls
3rd  day  o f  October ,  1985.

ster oaths
sec t ion  174pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October  3 ,  1985

Daniel Bernard
dlb/a Port Ewen Pharnacy
177 Broadway
Port Ewen, NY L2466

Dear Mr. Bernard:

Please take notlce of the Decision of the State Tax Conmlsston enclosed
herewith.

You have now exhausted your rlght of revlew at the adninlstratLve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding l-n court to review an
adverse declsion by the State Tax Conrrnlssion may be instltuted onl-y under
Artlcl-e 78 of the CivtL Practlce Law and Rules, and must be conrmenced Ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonthe fron the
date of thls not ice.

Inquirles concernLng the computatlon of tax due or refund al-Lowed Ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigatlon UnLt
Bulldlng #9, State Campue
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs RepresentatLve
Joseph F. Koenlg
715 Broadway
Klngston, NY 12401
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitr.on

o f

DA}IIEL BERNARD
DIBIA PORT EWEN PHARMACY

for Revision of a Determl-natlon or for
of Sales and Use Taxes under Art ic les
29 of the Tax Law for the Period June
through Novenber 30, 1980.

DECISION

Refund
28 and
1,  L977

Petitioner, Daniel Bernard d/bla Port Ewen Pharmacy, 177 Btoadttay' Port

Ewen, New York 12466, filed a petltion for revision of a deternlnatlon or for

refund of sales and use taxes under Articles 28 and 29 of. the Tax Law for the

period June I , L977 through November 30, 1980 (Fi1e No. 33749).

A hearing was held before Frank A. Landers, Hearing Off icer,  at  the

off ices of the State Tax Commisslon, Bui lding l l9,  State Off lce Campus, Albany,

New York, on March 13, 1985 at 1:15 P.M. Pet i t ioner appeared by Joseph F.

Koenlg PA. The Audit Division appeared by John P. Dugan, Esq. (Thonas Sacca,

E s q . ,  o f  c o u n s e l ) .

ISSUE

I'Ihether the audit procedures used by the Audlt Dlvislon in an examlnation

of pet i t lonerfs books and records were proper and, l f  so, whether the addlt lonal

sales tax due determined as a result  of  said audit  was correct.

FINDINGS OF FACT

1. On March 20, 1981, the Audit  DLvision, as the resuLt of a f ieLd

issued a Notice of Determinatlon and Denand for Payment of Sales and Use

Due agaLnst the petltioner, Daniel Bernard d/bla Port Ewen Pharnacy, for

audit ,

Taxes

taxes
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due o f  $10,266.62 ,  p lus  in te res t  o f  $1 ,585.58 ,  fo r  a  to ta l  amount  due o f

$11,852.20 for the period June 1, 1977 through November 30'  1980.

2. The pet l t ioner executed consents extendlng the statute of l imltat lone

for issuing an assessment of sales and use taxes due for the perlod at issue to

M a r c h  2 0 ,  1 9 8 1 .

3. On June 18, 1981, the pet i t ioner t inely f l l -ed a pet i t ion for a hearlng

to review the Notlce of Determi.natLon. The petitioner claims that the aaaessment

is based on data biased in favor of the Audit DLvlsion; that alLowancea whlch

should have been allowed were not allowed; and that the audit was based on

merchandise purchased, and not sales of merchandise purchased.

4. It is the position of the Audit Divl.sion that the audlt which it

conducted fol-l-owed general-ly accepted accounting procedures and tests' conaistent

with the nature of the pet i t ionerrs business, and in accordance wlth the

requirements of sect lon l l38 of the Tax Law.

5. During the period at issue, the pet l t loner operated a pharmacy at.  177

Broadway, Port Ewen, New York. The Audit Division performed two audlts of

petltloner. The first audit, a statistlcal sampling method auditr. lnvolved the

random sel-ection by the auditor of merchandise purchase involces for the period

December 1, 1978 through November 30, 1979. The pet i t ioner agreed to the audit

nethod and sample period selected. The auditor determined a taxable purchase

percentage of 32.1672, a markup percentage of 49.1082, and the percentage of

items wlihdrawn for personal use of'.840417". The auditor next applied these

percentages to merchandise purchases for the perlod at lssue and determlned

addit ional taxable sales of $139,L32.00 (after al lowances for taxable sales

reported and sales to exempt organizatlons) and additional sales tax due of

$91739.24. I t  was subsequent ly determined that 116 purchase invoices were
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ml.sslng for the test perlod and that therefore the test period was not valld as

a statistical sample. It was therefore determined that a second audit was

necessary.

6. For the second audit, the auditor reviewed merchandlse purchase

lnvoices (with the exception of the missing lnvoices) for the entLre period

December 1, 1978 through November 30, L979. The audltor determined a taxable

purchases percentage of 24.5617. and a markup percentage of 53.3967". The

percentage of ltems withdrawn for personal use determined on the first audlt

r^ras used for the second audit. The audltor applled these percentages to

nerchandise purchases for the entire audit perlod and deternined additlonal

taxable sales of $94,072.OO (after al lowances for taxable sales reported and

sales to exempt organtzat ions) and addit ional sales tax due of $6'585.04.

7, The auditor also determlned use tax due on a repalr  job of $24.50 and

use tax due on taxable l tems withdrawn for personal use of $109.41. These

ltems !ilere not contested by the petitloner. The total additional sales and use

tax which the Audit  Dlvls ion now clalms to be due ls $6,718.95.

CONCLUSION OF LA!il

A. That, in vl-ew of the misslng purchase invoices (see Flnding of Fact

"5t'), the petltloner failed to maintal"n books and records requlred under

sectLon f f35(a) of the the Tax Law. I , l i thout proper books and recordsr the

Audit DlvLsion was unable to verify taxable sales reported or to determine such

sal-es accurat,ely. It was thereforer proper and correct for the Audit Divisl-on

to determine the petitionerfs taxabl-e sales from avail-able information as

provided ln sectLon 1138(a) of the Tax Law. (See Matter of Chartair ,  Inc. v.

State Tax ConrmLssion, 64 A.D.2d 44) .
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B. That the audit procedures used by the Audlt DlvLslon Ln an examination

of pett t ionerrs books and records were proper (see Finding of Fact t t6t t) .

C. That once establlshed that the Audit Divislon selected a method of

cal-cuLat.ion reasonably deslgned t,o refleet the tax due, it was incumbent upon

petitloners to show by clear and convincLng evidence that the method of audlt

or amount of tax assessed lras erroneous. It cannot be said from the testlmony

or evLdence presented at the hearing that petitioner has sustaLned hls burden.

(See Mat te r  o f  Carmine Rest .  v .  S ta te  Tax  Comnlss ion ,  99  A.D.2d 581. )

D. That the petltlon of Danlel Bernard dlb/a Port Ewen Pharnacy ls denled

and the Notice of Determlnation and Demand for Paynent of Sales and Use Taxee

Due Lssued March 20, 1981, as adJusted by the Audlt  Divls ion (see Findlng of

Fac t  r rTr ' ) ,  i s  sus ta ined.

Dated: Albany, New York

ocT 0 3 1985
STATE TAx COMMISSION

PRESIDENTl l

fi-'"'// GY'
' " /
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